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COURT OF APPEALS

ATTORNEYS - ™M SCONDUCT - RECIPROCAL DISCIPLINE - APPROPRI ATE
SANCTI ONS - I N CASES VWHERE AN ATTORNEY IS DI SCl PLI NED | N ANOTHER
STATE, THE COURT OF APPEALS WLL | MPOSE A SANCTI ON CONSI STENT W TH
THAT | MPOSED UPON ATTORNEYS DI SCIPLINED IN TH S STATE FOR SIM LAR
M SCONDUCT.

Facts: H Allen Witehead was admtted to the Maryl and Bar on
Decenber 1, 1973. He practiced in Maryland and the District of
Col unmbi a until 1999, when he noved to New York. Before |eaving for
New York, He was appointed as the Conservator of funds from a

medi cal mal practice suit. He was subsequently renoved fromthis
position upon allegations that he had paid | egal fees to hinself
wi t hout prior court approval. As a result, he was disbarred by

consent in the District of Colunbia. His disbarnent was based upon
an affidavit in which he admtted to paying the funds to hinself
Wi t hout prior court approval. The Attorney Gievance Conmmi ssion
t hrough Bar Counsel, recommended di sbarnent based upon t he sanction
imposed in the District of Col unbia.

Hel d: Indefinite suspension with the right to reapply after
ei ghteen nonths. Maryland Rule 16-773 governs the inposition of
sanctions upon attorneys admtted to t he Maryl and Bar who have been
found in violation of another state's ethical rules. The Rul e
states that the Court of Appeals shall not inpose reciprocal
discipline if the attorney’s m sconduct “warrants substantially
different discipline in this State.” Rule 16-773(e)(4). As a
result, the Court must look at its own cases and i npose a sanction
consistent with that inmposed in cases arising in this State.

Attorney Gievance Comrmission v. H Allen Witehead, M sc. Docket
No 17, Septenber Term 2005, filed January 20, 2006. Opinion by
Cat hel |, J.
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CRIM NAL LAW - EVIDENCE - OPINION EVIDENCE - POLI CE OFFI CERS -
REASONABLE SUSPI Cl ON - SUPPRESSI ON HEARI NGS

Facts: Petitioner was the passenger in the back seat of a
vehicle driven by a friend. Two Baltinore Cty police officers
stopped the vehicle for exceeding the speed limt. Based on his
observati ons of petitioner, one of the officers ordered petitioner
out of the vehicle and frisked him The officer discovered a
handgun in petitioner’s back pocket. The Grcuit Court for
Baltinmore City denied petitioner’s Mtion to Suppress. At the
hearing on the Mdtion, neither officer was qualified as an expert
Wi tness before testifying as to the basis for reasonable
articul abl e suspicion to conduct a Terry frisk. 1In a bench trial,
petitioner was convicted of the offense of possession of a handgun
by a person previously convicted of a crine of violence. The Court
of Special Appeals affirnmed. Matoumba v. State, 162 M. App. 39,
873 A 2d 386 (2005). The Court of Appeals granted certiorari to
consi der whether a police officer is required to be qualified as an
expert when testifying at a suppression hearing as to the basis for
conducting a Terry frisk.

Held: Affirmed. The Court of Appeals concluded that neither
Terry nor Maryland |law requires that a police officer be qualified
as an expert before rendering an opinion as the basis for
reasonabl e articul able suspicion to conduct a Terry fri sk.

The Court’s decision was based on a construction of the
Maryl and Rul es of Evidence. Prior to the adoption of the Maryl and
Rul es of Evidence, evidentiary rules did not apply strictly in
suppression hearings. Rule 5-101 provides that the Rules do not
apply, inter alia, to any proceeding in which, prior to the
adoption of the evidentiary rules, the court was traditionally not
bound by the common | aw rules of evidence. The Court noted that
because the comon-law rules of evidence did not apply to
suppression hearings before the adoption of Maryland Rules of
Evidence in 1994, it follows that pursuant to Ml. Rule 5-
101(b)(12), the Maryland Rules of Evidence are inapplicable to
suppressi on heari ngs. In addition, the Court pointed out that
trial courts have broad discretion under Rule 5-101(c)(1) to
decline to apply the Rules of Evidence in order to determ ne
guestions of fact prelimnary to adm ssibility of evidence when the
issue is to be determned by the court under Rule 5-104(a).
Because suppression hearings involve the determnation of
prelimnary questions of fact concerning the adm ssibility of
evidence, trial courts are not required to apply the Rules of
Evi dence.

Finally, the Court rejected petitioner’s argunent that the
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officers were inconpetent to testify under Rule 5-104(a) because
they were not qualified as experts. “Conpetency” in Rule 5-104(a)
refers to the traditional notion of conpetency, i.e., that the
Wi t ness has sufficient mental capacity to understand the obligation
of an oath and is possessed of sufficient mnd and nenory to
observe and narrate the things he or she has seen or heard, and not
whet her the w tness has sufficient know edge to enable himor her
to testify concerning a specified matter.

Kobi e Matounba v. State of Maryland, No. 47, Septenber Term 2005,
filed January 12, 2006. Opinion by Raker, J.

* k%

EASEMENTS - CREATI ON, EXI STENCE, AND TERM NATI ON - | MPLI CATI ON -
WAYS OF NECESSITY - I N GENERAL - THERE ARE THREE PREREQUI SI TES FOR
AN EASEMENT BY NECESSITY TO ARISE: (1) INITIAL UNNTY OF TITLE CF
THE PARCELS OF REAL PROPERTY IN QUESTION, (2) SEVERANCE OF THE
UNLTY OF TITLE BY CONVEYANCE OF ONE COF THE PARCELS; AND (3) THE
EASEMENT MUST BE NECESSARY | N ORDER FOR THE GRANTOR OR GRANTEE OF
THE PROPERTY | N QUESTI ON TO BE ABLE TO ACCESS H S OR HER LAND, WTH
THE NECESSI TY EXI STI NG BOTH AT THE TIME OF THE SEVERANCE OF TITLE
AND AT THE TIME OF THE EXERCI SE OF THE EASEMENT.

EASEMENTS - CREATION, EXI STENCE, AND TERM NATI ON - | MPLI CATI ON -
WAYS OF NECESSITY - ACCESS BY WATERWAY - AN EASEMENT BY NECESSI TY
MAY EXIST OVER THE LAND OF THE GRANTOR EVEN THOUGH THE GRANTEE' S
LAND BORDERS A NAVI GABLE WATERWAY, |F THE WATER ROUTE |S NOT
AVAI LABLE OR SUI TABLE TO MEET THE REQUI REMENTS OF THE USES TO WHI CH
THE PROPERTY WOULD REASONABLY BE PUT.

Facts: This case concerns property located in the Pleasant
Pl ai ns subdi vi sion in Anne Arundel County, Maryland. The property
I n question consists of four lots: 9A, 10A, 178, and 179. The lots
are situated in checkerboard fashion, with lots 178 and 179 shari ng
a conmon border and | ots 9A and 10A sharing a common border. Lots
178 and 179 are separated from lots 9A and 10A by a channel of
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water. Lot 179 is catty-cornered to Lot 9A and vice-a-versa, Lot
178 is catty-cornered to Lot 10A. Lot 10A is bordered on three
sides by water: the channel, Pleasant Lake, and t he Chesapeake Bay.
Lot 178 is accessible via a public highway.

Ms. Stansbury and her brother, Janes Elijah Stansbury, were
| eft the property in question upon the death of their father. The
lots were initially deeded to them as tenants-in-comon. On
Decenber 30, 1986, Ms. Stansbury, who had resided on Lot 179 since
1983, executed a deed transferring her interest inlots 178 and 10A
to her brother, and he executed a deed transferring his interest in
lots 179 and 9A to her. On February 22, 1988, Janes Elijah
St ansbury nortgaged his two lots, 178 and 10A, to secure a $200, 000
note to Francis C. and Shirley C. Cole. He defaulted on the note,
and, in 1995, the property was acquired at a foreclosure sale by
David L. and Charlotte Cal dwel|l and Janes L. and Margaret F. Thrift
(hereinafter collectively “Cal dwel |l ™).

In 1997, Cal dwel |l obtained a variance fromAnne Arundel County
to construct a residence on Lot 178. On April 20, 1998, Cal dwell
entered into an agreenent with the County to treat Iots 178 and 10A
as one lot for certain purposes. On COctober 13, 1998, in a
docunment entitled Declaration of Easenent Conditions and
Restrictions, which was recorded in the land records of Anne
Arundel County, Caldwell agreed not to construct any structure on
Lot 10A, with the exception of a footbridge after obtaining al
necessary Federal, State, and local permts for its construction.
As proposed, the footbridge would extend across the channel from
Lot 178 directly to Lot 10A

In 1999, after attenpting to reach an agreenment with M.
Stansbury to build the footbridge across her property, Caldwell
initiated a two-count conpl aint against M. Stansbury, asserting
entitlenment to an easenent across a portion of lot 9A in order to
gain access to 10A. The conpl aint sought declaratory relief in
addi tion to nonetary damages in the anount of $100, 000. M chael D
Rei si nger, sole owner of MDR, had first visited | ots 178 and 10A in
1996 or 1997. NMDR purchased the lots fromCal dwell on Cctober 15,
2001. On Cctober 25, 2001, MDR was substituted as the party
plaintiff.

Trial was held on Septenber 27, 2002, and Novenber 1, 2002 in
the Grcuit Court for Anne Arundel County. On August 19, 2003, in
a menor andum opi ni on and order, the Grcuit Court determ ned that:
“IMDR] is not entitled to the declaration of an easenment over [ Ms.
St ansbury’s] property to facilitate pedestrian travel between Lots
178 and 10A. [MDR] is entitled to construct a footbridge- subject
to all Federal, State and | ocal regualtions [sic]- between Lots 178
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and 10A free fromany unsubstantiated clai mby [ Ms. Stansbury] that
said footbridge wll interfere with her property rights to a
portion of |and submerged beneath the water in the channel.” M.
Stansbury noted a tinely appeal and MDR cross- appeal ed.

The Court of Special Appeals vacated the CGrcuit Court for
Anne Arundel County’s judgnent, finding that “MDRis entitled to a
decl aration establishing an easenent by necessity, subject to
government regulation, for a pedestrian walkway in order to
reasonably use and enjoy Lot 10A . . .” Stansbury v. MDR Dev.,
L.L.Cc., 161 Md. App. 594, 619, 871 A 2d 612, 627 (2005).

On May 17, 2005, Ms. Stansbury filed a petition for a wit of
certiorari and MDRfiled a conditional cross-petition; the Court of
Appeal s granted certiorari as to both on July 18, 2005. Stansbury
v. MDR Dev., L.L.C., 388 M. 97, 879 A 2d 42 (2005).

Hel d: Affirmed. The Court found that under the particular
facts of the case, an easenent by necessity exists for the purpose
of providing access to Lot 10A even though Lot 178 is accessible
via a public highway, Lot 10A's access to navigable water
notw t hstandi ng. Thus, the Court of Appeals affirned the Court of
Speci al Appeal s’ judgnent that MDR is entitled to a declaration
recogni zi ng that an easenment by necessity exists over either |ot
179 or 9A, or both, subject to governnent regulation. Thi s
includes the right to maintain pedestrian access via a footbridge
between | ots 178 and 10A, in order to reasonably use and enjoy Lot
10A.

Nancy R. Stansbury v. MR Developnent, L.L.C. , No. 38 Septenber
Term 2005, filed January 9, 2006. Opinion by Cathell, J.

* * %

FAMLY LAW - CH LD SUPPORT - AMOUNT AND | NCI DENTS OF AWARD -
APPLICABILITY OF GUDELINES - THE MARYLAND CH LD SUPPORT
GUIDELINES, CODIFIED IN MD. CODE (1984, 1999 REPL. VO.., 2004
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SUPP.), 88 12-101 ET SEQ. OF THE FAM LY LAWARTI CLE, MAY BE APPLI ED
BY A JUVENILE COURT EXERCISING JURISDICTION IN A CINA CASE TO
CALCULATE THE CHI LD SUPPORT AMOUNT, WHERE A CH LD IS I N THE CUSTODY
OF A GOVERNMENT AGENCY.

NOTI CE - PROCESS - NATURE, |SSUANCE, REQUISITES, AND VALIDITY -
STATEMENT AS TO NATURE, FORM OR CAUSE OF ACTION - COURTS MJST
PROVI DE _ADEQUATE PRIOR NOTICE OF A HEARING S PARTI CULAR SUBJECT
MATTER TO THE | NVOLVED PARTIES. THE FAI LURE TO NOTI FY A PARTY THAT
A PARTI CULAR SUBJECT MATTER, SUCH AS CH LD SUPPORT, WLL BE
ADDRESSED AT A HEARI NG CONSTI TUTES A VIOLATION OF DUE PROCESS
PROTECTI ONS. I N ORDER FOR DUE PROCESS OF LAW TO BE SATI SFI ED, THE
SUBJECT MATTER OF A HEARI NG MUST BE REASONABLY ASCERTAI NABLE FROM
THE NOTI CE PROVI DED AND THE SURROUNDI NG ClI RCUMSTANCES OF THE
ACTI1 ON.

Facts: This case arises fromthe use of the Maryland Child
Support Cuidelines (the “CQuidelines”) by the Grcuit Court for
Mont gonmery County, while sitting as a juvenile court in a
permanency plan review hearing for Katherine C. The court
initially established a child support obligation at a July 22,
2004, hearing in response to the father, Robert C’'s, Mtion to
Determne (and Allocate) Child Support. The resulting order
relieved the nother, Victoria C. (hereinafter appellant), of any
child support obligation. On March 21, 2005, the Circuit Court
hel d anot her per manency pl an revi ew hearing at which, w thout prior
notice to the parties that the hearing would concern issues of
support, it re-evaluated the child support situation of Katherine
C., applied the child support guidelines under Mil. Code (1984, 1999
Repl. Vol., 2004 Supp.), 8 12-204 of the Famly Law Article, and
entered an order providing that appellant “shall pay $282 per nonth
in child support . . . to begin on May 1, 2005 . . . .” On March
24, 2005, appellant filed a Motion for Reconsideration of the order
to pay child support stating that she was a destitute parent as
defined in Md. Code (1984, 1999 Repl. Vol.), 8 13-101(c) of the
Fam |y Law Article. On April 13, 2005, the Crcuit Court entered
an order denying appellant’s Mtion for Reconsideration. On July
7, 2005, appellant noted an appeal to the Court of Special Appeals.
The Court of Appeals, on its own initiative and prior to any
proceedings in the internediate appellate court, gr ant ed
certiorari. In re Katherine C., 388 M. 97, 879 A 2d 42 (2005).

Hel d: Vacated. The Court found that the notice in the case
sub judice was not adequate to notify appellant that the Crcuit
Court woul d be addressing the matter of child support at the March
21, 2005, hearing. Parties are entitled to adequate notice of the
subject matter of a hearing, so that they may prepare to address
the issues. The Circuit Court for Montgonmery County, however, did
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not err inits application of the Guidelines in calculating child
support, where the child is in the custody of a governnment agency
except that in the use of such guidelines, the anmount established
may not exceed actual costs incurred by the State.

In re Katherine C., No. 32 Septenber Term 2005, filed January 17,
2006. Opinion by Cathell, J.

* k%

FAM LY LAW- DI VORCE - DI SPOSI TI ON OF PROPERTY - JUDGVENT OR DECREE
- I N GENERAL

Facts: Appellants, Elnmer Dennis and Edmund Lubinski, are
retired Baltinore City police officers. They were divorced in 1993
and 1990, respectively. Their consent divorce judgnents divided
their interests in pension benefits they were entitled to receive
fromthe Baltinore City Fire & Police Enpl oyees’ Retirenent System
(“the Retirenent Systeni) between thenselves and their spouses.
The | anguage of the divorce judgnents expressly provided that the
judgnents were i ntended to be “qualified donestic relations orders”
(“QDRCs”), that the pension that was the subject of the QDROs was
the Baltinore City Fire & Police Enpl oyees’ Retirenent System and
that all paynents fromthe Retirenent Systemto the appell ants were
subject to division between the appellants’ spouses according to
the terms of the QORGs “if, as, and when paid.”

In 1996, the Retirement Systemadopted the deferred retirenent

option plan (*“DROP"). Retirement System nenbers with at | east
twenty years of service may el ect to participate in the DROP for a
period of three years. DROP participants do not earn service

credit while participating in the DROP. Rat her, the ordinary
retirement benefit they would have received and the mandatory
enpl oyee contribution are paid into the nmenber’s DROP account. The
funds in the DROP account earn interest until the nenber retires.
Once the nmenber retires, he becones eligible to receive the funds
in his DROP account, along with various forns of additional service
credits and a bonus accrual if the nenber renmains in service after
t he menber ceases participating in the DROP. Appellants both began
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participating in the DROP on August 1, 1996, and ceased
participation on July 31, 1999.

After the Retirenent Systemdecided to treat appellants’ DROP
benefit paynents as subject to division under their divorce
judgnments, appellants filed a claimwith the Retirenent Systenis
Board of Trustees (“the Board”) challenging this decision. The
Board upheld the Retirement Systemis decision. Appel I ants then
sought review of the Board’ s decision in the Grcuit Court for
Baltinore City. The GCircuit Court upheld the Board’'s
determ nation, and appellants noted an appeal to the Court of
Speci al Appeal s. The Court of Appeals then granted a wit of
certiorari onits own initiative prior to decision in the Court of
Speci al Appeal s.

Held: Affirnmed. As consent judgnents, the divorce judgnents
of the parties are interpreted in accordance wth ordinary
princi ples of contract interpretation. Interpretingthe judgnents,
the Court held their plain | anguage evi denced an intent to subject
all paynments fromthe Retirenment System pension to the appellants
to division with the appellants’ spouses. The Court further held
that, since the judgnents were QDROCs, the requirenents for a
judgnment to be a QDRO are specified in the Internal Revenue Code,
and these requirenents nmust be met for a transfer of pension
benefits in a divorce judgnment to be effective under the Internal
Revenue Code and related federal statutory provisions, the plain
| anguage of the divorce judgnents evidenced an intent to give the
| anguage in the judgnents identifying the pension the same neani ng
it has under the Internal Revenue Code. Thus, as the IRS had
previously issued a determination letter concluding that the
Retirenent System pension plan, inclusive of the DROP, was a tax-
qual i fied pension trust, and the appellants did not challenge this
determ nation, the Court deferred to the RS determ nation that the
DROP was part of the Retirenment Systenis pension plan.

El nrer Dennis, et al. v. Fire & Police Enpl oyees’ Retirenent System
et al., No. 27, Septenber Term 2005, filed January 18, 2006
Qpi ni on by Raker, J.

* k%
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| NSURANCE — DUTY TO DEFEND — DUTY TO | NDEMNI FY — TOTAL POLLUTI ON
EXCLUSI ON — MANGANESE WELDI NG FUMES

Facts: Through a certified question fromthe United States
District Court for the District of Maryland, the Court of Appeals
was asked to determne whether a total pollution exclusion
provision in a comrercial general Iliability insurance policy
relieves the policy issuer fromits duty to defend and/ or i ndemify
the policy holder where the alleged harm was caused by | ocali zed,
wor kpl ace nanganese wel di ng funes. Specifically, the District
Court certified the followi ng question: "Wether an insurance
conpany has a duty to defend and/or indemify its insured in
underlying actions alleging injury from exposure to |ocalized
wel ding funes a) Wwere the insurance policy contains a total
pol luti on exclusion that denies coverage for 'bodily injury' or
‘property damage' which would not have occurred in whole or part
but for the actual, alleged or threatened discharge, dispersal
seepage, mgration, release, or escape of pollutants at any tine,
b) Where pollutants are defined as 'any solid, liquid, gaseous, or
thermal irritant or contam nant including snoke, vapor, soot,
fumes, acids, alkalis, chemcals and waste,' and c) Were waste is
defined as 'materials to be recycl ed, reconditioned or reclained.""
This question presented an issue of first inpression in Mryl and.

Hel d: The total pollution exclusion did not relieve the
insurer of its duties to defend and indemify the insureds in the
underlying tort action. Quided by WMaryland's rules for
interpreting insurance contracts, the Court concluded that the
| anguage of the pollution exclusion in the present case is
anbi guous in the context of manganese wel di ng funes. A reasonably
prudent person could construe the pollution exclusion clause as
both including and not including manganese welding funes. The
Court considered the only state or federal case to date addressing
the scope of a pollution exclusion in the specific context of
manganese wel di ng funes. Applying the law of the District of
Col unmbi a, the United States Court of Appeals for the Fourth Grcuit
determ ned that it "need | ook no further than the exclusion's plain
| anguage to conclude that it explicitly applies to the underlying
actions." The Maryland Court of Appeals, however, determ ned that
a reasonable and prudent person could conclude, considering the
character and purpose of the insurance policy and the facts and
circunstances surrounding its execution, that the | anguage of the
present total pollution exclusion is anbiguous in the context of
manganese wel ding funes. Moreover, the Court determ ned that the
current construction of the total pollution exclusion clause
drafted by the insurer was not intended to bar coverage where the
insureds' alleged liability nay be caused by non-environnental
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| ocal i zed wor kpl ace funes.

Clendenin Brothers, Inc. v. United States Fire |nsurance Conpany,
M sc. No. 2, Septenber Term 2005, filed January 6, 2006. Opinion
by Harrell, J.

* k%
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COURT OF SPECIAL APPEALS

CRIM NAL LAW - NMANSLAUGHTER BY MOTOR VEHI CLE - M. Code (2002),
Crimnal Law Article, 8 2-209 provides that “[a] person may not
cause the death of another as a result of the person’s driving,
operating, or controlling a vehicle...in a grossly negligent
manner . ”

CRIM NAL LAW- MANSLAUGHTER BY MOTOR VEHI CLE - G oss negl i gence has
been defined as a wanton or reckless disregard for human life
G oss negligence nmay be proved by evidence of such a |ack of
control over one’'s vehicle that there is a constant potentiality of
fatal injury as a result of the |ack of control

CRIM NAL LAW - MANSLAUGHTER BY MOTOR VEH CLE - Evidence that a
driver continued to drive in conscious disregard of warning signs
of immnently falling asl eep at the wheel was sufficient to support
the trier of fact’s conclusion that driver was guilty of operating
or controlling his vehicle in a grossly negligent manner.

Facts: This case cane to the Court of Special Appeals fromthe
Circuit Court for Harford County. Anthony Skidnore was involved in
a notor vehicle accident which resulted in the death of Kelsey
Guckert. Wtnesses to the accident testified that they observed
Ski dnore’ s vehicle swerving, cross the center line into oncom ng
traffic and hit Guckert’s vehicle. Evidence at trial also included
a statenment nade by Skidnore that he had reported to work at 7 a.m
the norning of the accident. He dism ssed his crew |ater that
norni ng, went on to a restaurant for lunch, and then headed hone.
As he was driving honme, he becane drowsy and did not feel Iike he
shoul d be driving. He pulled over at a park-and-ride |ot, and took
a nap, but he was awakened by a phone call from one of his crew
menbers. Once he was awakened, he continued his drive home.
According to his statenent, Skidnore again caught hinself “noddi ng
off behind the wheel a few tines,” but figured he would be all
ri ght because he was close to hone. He was about seven mles from

home when he fell asleep and the fatal collision occurred. 1In a
bench trial, Skidnore was found guilty of manslaughter by notor
vehi cl e. Ski dnore appeal ed, contending that the evidence was

insufficient to support his conviction.
Hel d: Judgrent affirmed. Judge Meredith wote:
Skidnore admitted not only that he dozed off at the

wheel , but al so that he recogni zed hi s extreme drowsi ness
and made a deliberate decision to ignore the risk of
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falling asl eep at the wheel as he continued driving. The
evi dence of such deliberate conduct was sufficient to
permt arational trier of fact to conclude that Skidnore
acted in a grossly negligent manner.

Ant hony Joseph Skidnore v. State of Maryland, No. 1733 Septenber
Term 2004, filed Decenber 2, 2005. Opinion by Meredith, J.

* k%

CRIM NAL LAW- SEARCH AND SEI ZURE - WARRANTLESS SEARCH OF VEHI CLE -
ODOR OF MARI JUANA - (dor of marijuana alone is sufficient to give
police officer probable cause to suspect vehicle is carrying
cont r aband.

CRI M NAL PROCEDURE - WARRANTLESS SEARCH OF VEHI CLE - PROBABLE CAUSE
- AR BAG COVPARTMENT - A police officer having probable cause to
suspect a vehicle is carrying conceal ed contraband can conduct a
warrantl ess search of the entire vehicle, including hidden
conpartnents such as an air bag conpartnent. The officer nay
conduct as thorough and extensive a search as would have been
permtted if a warrant had been issued to search the vehicle for
t he contraband which the officer suspects is concealed within the
vehi cl e.

CRI M NAL PROCEDURE - WARRANTLESS SEARCH OF VEHI CLE - TI ME AND PLACE
- A police officer having probable cause to suspect a vehicle is
carrying contraband may have the vehicle towed to the police
station for search at a later tine.

Facts: This case cane to the Court of Special Appeals fromthe
Crcuit Court for Prince George's County. Def endant, Ant hony
Har di ng, was stopped by the State Police for speeding. During the
stop, the police officer imedi ately detected a strong odor of

burnt marijuana com ng fromthe vehicle. Based upon the odor, the
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of ficer conducted a search of Harding s vehicle. After searching
for approximately ten mnutes, the officer pried open the cover to
the air bag conpartnment on the passenger side of the dash, and
found a pistol, a plastic bag containing marijuana, and a partially
snoked marijuana cigarette inside the nodified air bag conpartnent.
Har di ng was pl aced under arrest and charged with ill egal possession
of narcotics and the handgun. Hardi ng noved to suppress the
evi dence, arguing that there was no probabl e cause to open the air
bag conpartnment. The Prince George’ s County notions judge granted
the notion to suppress the evidence recovered from Harding' s
vehicle. The State appeal ed this deci sion.

Hel d: Ruling reversed. Judge Meredith wote:

The initial traffic stop was clearly justified by
Harding’s speeding. After making the traffic stop, as
soon as the police officer detected a strong odor of
marijuana com ng frominside the pickup truck, there was
probabl e cause to search the vehicle, including any
hi dden conpartnents, for conceal ed nmarijuana. Wen the
of ficer then di scovered contraband hidden in the air bag
conpartnent, there was additional probable cause to take
Harding into custody and tow the vehicle to the police
station for the continued searching that led to the
di scovery of the drugs hidden in the spare tire.
Hardi ng’s notion to suppress shoul d have been deni ed.

State of Maryland v Donovan Hardi ng, No. 637 Septenber Term 2005,
filed Decenber 7, 2005. Opinion by Meredith, J.

* k% %

ENVI RONVENTAL LAW - NMARYLAND RADI ATI ON ACT - ENVI RONMENT ARTI CLE
MARYLAND DEPARTMENT OF ENVI RONMENT - SANCTIONS - VAGUENESS -
EVI DENCE - REMAND.
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Fact s: Neutron Products, Inc. (“Neutron” or “NPI"),
appel l ant, challenged the adm nistrative penalty assessed by the
Maryl and Departnent of the Environment (“MDE’), appellee, for
viol ations of various State regulations pertaining to the control

of ionizing radiation and licenses. |In particular, follow ng an
adm ni strative hearing, NPl was found to have comitted
approximately 3,600 violations of license conditions and

regul ati ons, for which MDE i nposed a penalty totaling $40, 700.

The Mryland Radiation Act, 88 8-101 to 8-601 of the
Environnment Article (“Envir.”) of the Mryland Code (1996 Repl
Vol ., 2004 Supp.), and Title 26 of the Code of Maryl and Regul ati ons
(“COMAR’), provide authority to MDE to assure conpliance wth
radi ati on laws and regul ations. The penalty was inposed pursuant
to Envir. 8 8-510(b), which permts a penalty of up to $1,000 for
each day of violation, not to exceed a total of $50, 000.

Neut ron sought revi ew of the agency’ s decision in the Crcuit
Court for Montgonmery County. That court affirmed in part and
remanded solely to verify that the penalty did not exceed the
statutory maxi mum of $1,000 for a single violation.

Hel d: Affirned. The Court observed that the assessnent of a
penalty is within the discretion of the admnistrative agency.
Therefore, the agency has broad latitude in fashioning sanctions
within legislatively designated limts. It rejected Neutron’s
contention that the penalty was inproper because it “inpose[d] an
aggregate penalty wthout providing a per violation breakdown.”
The Court expl ai ned t he MDE was not required to assign a particul ar
dollar anmount for each category of violation or individual
violations, solong as it did not inpose a fine of nore than $1, 000
per violation, and the total fine did not exceed the statutory cap
of $50, 000. However, the Court agreed with the circuit court that
a remand was necessary to assure that MDE did not inpose a fine of
nore than $1,000 for a single violation.

Neutron Products, Inc. v. Departnment of the Environnment, No. 00074,
Septenber Term 2004, filed January 27, 2006. Opi ni on by
Hol | ander, J.

* % %
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FAM LY LAW- DI VORCE - MONETARY AWVARD - FAM LY LAWS88-205 - ALl MONY
- F. L. - 811-106 - COUNSEL FEES - F.L. 88-214

Facts: After 16 years of marriage, the parties filed for
divorce. At the time of separation, appellant husband earned
approxi mately $100,000 as a federal governnent enpl oyee. Appellee
wife, a former federal enployee, was disabled and received
approximately $36,000 per vyear in disability and workers’
conpensation benefits. No children were born of the marriage.

Following a trial, the Crcuit Court for Mntgonery County
granted wife's counter conplaint for absolute divorce, reserved
jurisdiction as to alinony, and provided a nonetary award, and
other relief, including counsel fees.

Hel d: Affirned. The trial court’s decision to reserve wife's
right to seek alinony in the future was not an abuse of discretion
because of husband’s continuing earning capacity, wife's
disability, the wuncertainty of her future pension and other
benefits, and evidence that revealed nore than a vague future
expect ati on of need.

Monetary award was proper because the trial court neither
erred nor abused its discretion in applying the statutory criteria
for the nonetary award and in ruling that conm ngling of marital
and non-marital funds did not preclude tracing on the facts before
it. The court’s ruling that wife’'s late nother’s funds, which had
been placed into a joint account with the parties, were for the
accommodati on of the managenent of the nother’s financial affairs
and not a gift to husband was simlarly proper.

The trial court adequately followed the statutory guidelines
set forth in 88-214 and, thus, did not abuse its discretion in
awardi ng w fe counsel fees.

Richards v. Richards, No. 491, Septenber Term 2004, filed
Decenber, 22, 2005. Opinion by Sharer, J.

* k%
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| NSURANCE - PROPERTY | NSURANCE - | NSURABLE | NTEREST DOCTRI NE -
SECTI ON 12-301 OF THE | NSURANCE ARTI CLE

Facts: According to the appellant, Robert Berrett, his nother
Charl otte granted hima vested, indefeasible renmainder interest in

certain real property, reserving a life estate to herself. The
deed that purportedly granted that interest was delivered in 1973,
but was not recorded. In 1999, Berrett obtained a honeowner’s

i nsurance policy on the property fromthe appellee, The Standard
Fire I nsurance Conpany.

In 2000, Berrett filed an action in the Crcuit Court for
Prince George’'s County seeking appointnment of a guardian of the
person and property of Charlotte. The appointed guardi an of
Charlotte's property proposed and eventually obtained court
approval for the sale of the property at issue in this case
Berrett did not assert any ownership interest in the property
during the guardi anshi p proceedi ngs.

After the court approved the sale, but before settlenment, the
property was substantially danaged by fire. Berrett nade a claim
on the insurance policy, but Standard deni ed paynent because it
believed the court-approved contract of sale had extinguished
Berrett’s insurable interest in the property before the fire
occurred.

In 2003, in the Crcuit Court for Baltinore City, Berrett
filed suit against Standard for breach of contract. Standard filed
a notion for summary judgnent, arguing that Berrett had no
insurable interest in the property and, alternatively, that
coll ateral estoppel and judicial estoppel prevented him from
argui ng that he did. It was assuned for purposes of the notion
that the 1973 deed was valid. The court granted sumary judgnent
to Standard on the grounds of collateral estoppel and judicial
est oppel .

Hel d: Rever sed. Maryl and Code (1995, 2003 Repl Vol.),
section 12-301 of the Insurance Article sets forth the insurable
interest doctrine as it pertains to property insurance: “I An
insurable interest is] an actual, |lawful, and substantial econom c
interest in the safety or preservation of the subject of the
i nsurance against |oss, destruction, or pecuniary danmage or
i mpairment to the property.” A remai nderman has an insurable
interest in property to the extent of his remai nder interest, that
is, the total value of the property mnus the value of the
preceding life estate.

Whet her Berrett had an insurable interest on the day of the
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fire depended upon whether he had an interest in the proceeds of
t he upcom ng sal e that, once consummat ed, woul d exti ngui sh both t he
guardi anship estate’s life tenancy and his renmi nder interest.

Al t hough an unrecorded deed is ineffective as against third
parties, it is effective as a contract between the parties to the
deed. Therefore, even after the property was sold to a third
party, Berrett would have a chose in action against Charlotte's
guardi anship estate for the value of his remainder interest.
Regar dl ess of whether he woul d have succeeded in that action, it
had value to himon the date of the fire. Berrett, therefore, had
an insurable interest in the property.

Col | ateral estoppel did not bar litigation of Berrett’s
i nsurable interest because the nature of his interest in the
property was not adjudicated and was not essential in the
guar di anshi p proceedi ngs. Li kewi se, the doctrine of judicial
est oppel, which prohibits alitigant fromtaking a positionthat is
accept ed by one court and advocating a conpletely contrary position
in another court, did not apply because Berrett never took a
posi tion about his interest in the guardianship court.

Berrett v. Standard Fire Insurance Co., No. 9, Septenber Term
2005, filed Decenber 23, 2005. Opinion by Eyler, Deborah S., J.

* k%

JUDGVENTS - SUWARY JUDGVENT - MARYLAND RULE 2-501: METROPOLITAN
MORTGAGE FUND, INC. V. BASILIKO, 288 NMD. 25 (1980): VWHERE TRI AL
JUDGE RESERVES RULI NG ON A MOTI ON FOR SUMVARY JUDGVENT UNTI L AFTER
CONCLUSI ON OF ALL CF THE EVI DENCE, SUCH RESERVATI ON | S TREATED ON
APPEAL AS A DENI AL OF THE MOTI ON FOR SUMVARY JUDGVENT AND W LL NOT
BE DI STURBED EXCEPT UNDER LI M TED Cl RCUMSTANCES: APPELLATE COURT
WLL ONLY REVERSE TRIAL COURT'S DENTAL OF A MOTION FOR SUWARY
JUDGVENT WHEN | T WAS PRESENTED ONLY WTH A PURE QUESTI ON OF LAW

Fact s: Appel l ee sued his fornmer enployer, Jerry Mathis,
Prudential Mathis Realtors and Mathis Realty, Inc., appellants,

-19-



under Count |, Replevin, Trespass, and Conversion, for appellants’
refusal to permt appellee toretrieve his furniture and files from

the of fice; under Count |1, Breach of Contract, Breach of Fiduciary
Duty and Fraud, for appellants’ failure to render a full accounting
and remt comm ssions due to appellee; under Count 111, Breach of

Part nershi p Agreenent and Fraud, for the all eged term nati on of the
partnershi p agreenent and reducti on of ownership. Appellee, after
havi ng been enpl oyed by appellant as a real —estate agent, entered
into an oral partnership agreenent to expand the business by
opening a new office. The oral agreenent provided that appellee
woul d manage the new office, pay fifty percent of the initia
openi ng expenses, fifty percent of all subsequent operating
expenses, and retain fifty percent of all the profits. After
opening the new office, according to the terns of the agreenent,
appell ee was informed by appellant that he would no |onger be
permtted to manage the new office, that the partnershi p agreenent
was being termnated, and his fifty percent ownership was being
reduced. Appel l ee then notified appellant that he intended to
transfer his licence to another broker. Appellant filed a notion
for sunmary judgnent. The trial court reserved ruling on that
notion and proceeded to trial on the nerits, wherein appellee
prevail ed.

Hel d: Affirmed. The trial court did not abuse its discretion
by reserving its ruling on appellants’ notion for sunmary j udgnent
in favor of a full trial on the nerits. Cenerally, a trial court
is vested with the discretionto reserve ruling or forego ruling on
a notion for sunmary j udgnent even where the technical requirenents
entitling a party to summary judgnment have been net. Appellants’
stipulation to the authenticity of a letter from appellants’
attorney to appellee’s attorney, did not violate appellants’ due
process rights. Docunentary evidence, along wth appellee’'s
testinmony was legally sufficient to sustain the jury' s verdict.
Evi dence adduced at trial was also sufficient to sustainthe jury’s
award of punitive damages. Evi dence showed that appellant
know ngly induced appellee to turn over conm ssion checks to
appel |l ant, and prom se of fifty percent ownership i nduced appel | ee
to enter into partnership agreenent.

Jerry J. Mathis et al. v. Aaron Hargrove, No. 2604, Septenber Term
2004, deci ded Decenber 22, 2005. Opinion by Davis, J.

* % %
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TORTS - NEGLI GENCE - MARYLAND CODE ANNO. (2002 REPL. VOL., 2005
SUPP.), INSURANCE ARTICLE, § 19-509; WHERE UNDI SPUTED FACTS
ESTABLI SHED THAT SVALL, RUSTED Pl ECE OF METAL, APPARENTLY DI SLODGED
FROM A VEHI CLE ONTO THE H GAWAY, BECAME EMBEDDED IN TIRE OF
MOTORCYCLE UPON WHI CH APPELLANT WAS A PASSENGER CAUSI NG REAR VWHEEL
TO “LOCK UP, " THROW NG APPELLANT AND DRI VER FROM MOTORCYCLE, | SSUE
FOR RESOLUTI ON UNDER UNI DENTI FI ED MOTORI STS STATUTE, ON MOTI ON FOR
SUMVARY JUDGVENT WAS WHETHER A FACT FI NDER COULD CONCLUDE, ElI THER
DI RECTLY OR | NFERENTIALLY, THAT RUSTED METAL DI SLODGED FROM THE
UNI DENTI FI ED MOTOR VEHI CLE, BECAUSE CF THE NEGLI GENT FAI LURE OF THE
OMER OR OPERATOR TO PROPERLY MAINTAIN THE VEH CLE IN PROPER
CONDI T1 ON; TRI AL COURT PROPERLY FOUND THAT THERE WAS NO EVI DENCE TO
ESTABLI SH THAT Pl ECE OF METAL DI SLODGED FROM UNI DENTI FI ED VEHI CLE
WAS A RESULT OF NEG.I GENCE

Facts: Shafer, appellant, was a passenger on a notorcycle
operated by C arence Koontz, when a piece of netal becane enbedded
in the notorcycle’'s rear tire. Upon the tire “locking up,”
appel I ant and operator were thrown fromthe notorcycle and suffered
injuries. Appellant filed clains for uninsured notorist coverage
with Interstate Autonobile Insurance Conpany, Koontz' insurance
carrier, and her carrier, Nationw de | nsurance Conpany because she
argued the accident and her injuries were the result of the
negli gence of an unidentified operator/owner after the piece of
metal was discovered to consist of autonotive sheet netal.
Appel | ee i nsurance conpani es denied the clains. Appellant filed a
conplaint in Crcuit Court for Washi ngton County agai nst appell ee
i nsurance conpani es seeking paynment wunder uninsured notorist
coverage of the two policies and partial sunmary judgnent as to
liability. Appellee insurance conpani es noved for sunmary j udgnent
arguing appellant failed to present a prima facie case that the
accident was result of negligence by an owner or operator of an
unidentified vehicle. The court granted judgnent in favor of
appel | ee insurance conpani es and denied appellant’s notion as to
liability.

Held: An action for negligence, by alleging the negligent
acts of an unidentified owner or operator of notor vehicle, wll
not lie where conplainant failed to present evidence that would
denonstrate to the fact finder a reasonable inference that injuries
suffered were direct and proxi mate result of unidentified ower or
operator’s negligence. Thus, appellee insurance conpanies were
entitled to judgnent as a matter of |aw

Dana Shafer v. Interstate Autonobile |nsurance Conpany et al., No.
279, Septenber Term 2005, decided Decenber 23, 2005. Opinion by
Davi s, J.

* k% %

-21-



TORTS - NEG.I GENCE - EVIDENCE - The doctrine of res ipsa loquitur
is not available to prove negligence in a case that involves a
conplex issue requiring expert testinony, such as the typica
nmedi cal mal practice case.

NEG.| GENCE - MEDI CAL MALPRACTI CE - EXPERT TESTI MONY ON STANDARD OF
CARE - In a nedical nmalpractice case, when a qualified expert
testifies that the health care provi der has breached t he applicabl e
standard of care, and bases that opinion on the expert’s concl usion
that the patient’s injury is one that ordinarily would not have
occurred in the absence of negligence, such testinony is sufficient
to create a jury issue even though the expert cannot identify the
specific negligent conduct. The expert is permtted to draw
reasonabl e i nferences fromthe facts in evidence, and may testify
to opi ni ons based upon such inferences.

Facts: This case cane to the Court of Special Appeals fromthe
Circuit Court for Baltinmore Gty. Judy Lynch, a 53 year ol d wonman,
was admtted to University Specialty Hospital (“Hospital”) for
wound care and rehabilitation after surgery at another facility.
During her stay, she was admnistered nultiple nedications,
i ncl udi ng Oxycontin, a pain nmedication. On March 24, 2002, a nurse
entered Lynch’s room and found her blue with frothy secretions
com ng fromher nouth. A “code blue” was called for Lynch, and she
was transferred to the University of Maryl and Medi cal Center, where
she was pronounced dead. The cause of death was determi ned to be
a toxic overdose of Oxycontin. The surviving fam |y of Lynch sued
the Hospital, alleging negligence.

The Hospital noved for summary judgnent. |In response to the
notion for summary judgnent, deposition testinony of expert
Wi t nesses was subnitted on behalf of the Lynch famly, expressing
the opinion that Lynch’s death should not have occurred in the
absence of negligence on the part of the Hospital. The Hospita
argued that the expert testinony was insufficient to make out a

prima facie case of negligence. The notion judge granted the
nmotion and entered summary judgnment for the hospital. An appeal
was not ed.

Hel d: Judgnent Vacat ed. Case remanded for further

proceedi ngs. Judge Meredith wrote:

The appel l ants [Lynch fam |ly] presented expert testinony
that Ms. Lynch’s death resulted from negligence on the
part of the hospital staff. The expert testinony, which
was based upon reasonable inferences drawn from the
avai | abl e evi dence, was sufficient to establish that the
hospital was not entitled to judgnent in its favor as a
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matter of law. The weight to be given to that testinony
is for the jury.

Steven B. Tucker, Sr., et al. v. University Specialty Hospital,

Inc., No. 1396 Septenber Term 2004, filed Decenmber 1, 2005.
OQpi nion by Meredith, J.

* k%
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ATTORNEY DISCIPLINE

By an Order of the Court of Appeals of Maryl and dated January
18, 2005, the foll owi ng attorney has been placed on i nactive status
and his nanme has been stricken fromthe register of attorneys in
this Court:

JAMVES EATON MALARO

By an Opi nion and an Order of the Court of Appeals of Mryl and
dated January 20, 2006, the followng attorney has been
indefinitely suspended from the further practice of law in this
State:

H ALLEN WH TEHEAD
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JUDICIAL APPOINTMENTS

On Novenber 29, 2005, the Governor announced the appoi nt nent
of JOHN P. MORRISSEY to the District Court of Maryland for Prince
CGeorge’ s County. Judge Morrissey was sworn in on January 6, 2006
and fills one of the new judgeshi ps established by the Genera
Assenbl y.

On Decenber 22, 2005, the Governor announced the appoi nt nment
of ROBERT A. GREENBERG to the G rcuit Court for Mntgonery County.
Judge G eenberg was sworn in on January 11, 2006 and fills the
vacancy created by the retirenment of the Hon. D. Warren Donohue.

On Novenber 23, 2005, the Governor announced the appoi nt nent
of CGERALD V. PURNELL to the District Court of Mryland for
Wrcester County. Judge Purnell was sworn in on January 12, 2006
and fills the vacancy created by the el evation of the Hon. Richard
Bl oxom

On Decenber 16, 2005, the Governor announced the appoi nt nent
of M CHAEL JOHN STAMMto the Circuit Court for St. Mary’'s County.
Judge Stamm was sworn in on January 13, 2006 and fills the vacancy
created by the retirenent of the Hon. Marvin S. Kam netz.

On Decenber 15, 2005, the Governor announced the appoi nt nent
of DANIELLE M MOSLEY to the District Court of Mryland for Anne
Arundel County. Judge Mosl ey was sworn in on January 17, 2006 and
fills the vacancy created by the retirenment of the Hon. Martha F
Rasi n.

*
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On Decenber 15, 2005, the Governor announced the appoi nt nent
of THOVAS J. PRYAL to the District Court of Maryland for Anne
Arundel County. Judge Pryal was sworn in on January 17, 2006 and
fills one of the new judgeships established by the GCeneral
Assenbl y.

On Decenber 15, 2005, the Governor announced the appoi nt nent
of WLLIAM C. MILFORD, Il to the Crcuit Court for Anne Arundel
County. Judge Mulford fills one of the new judgeshi ps established
by the General Assenbly.
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