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COURT OF APPEALS

APPEALS - EXCEPTI ON TO FI NAL JUDGVENT RULE - Mi. Rules 2-602(b) and
8-602(e)

Facts: Seven mnor plaintiffs fromfour separate famlies
filed, through their parents, a fifteen-count conplaint in the
Crcuit Court for Baltinore Gty against twenty-one defendants to
recover for injuries they sustained from exposure to lead in
gasoline or paint. The court separated the action into four
separate trials with separate discovery schedules and trial dates,
but the action remained a unitary one. The court reassigned Counts
| through I'll to the prelimnary portion of the conplaint. A short
time later, the court granted summary judgnent and partial summary
judgnment in favor of two defendants (Lasting Paints, Inc. &
Anerican Cyanam d Conpany) as to six plaintiffs (Shatavia Smth
intervened at a later date). In February 2002, the court ruled
upon various defendants’ notions to dismss, |eaving only eight
counts pendi ng agai nst ten paint manufacturing defendants and five
counts pending against one trade association. On Novenber 15,
2002, the court granted summary judgnment on the eight counts in
favor of nine of the ten defendants, but only as to the Snmith
plaintiffs. On Novenber 21, the court granted summary judgnent as
to the tenth defendant on those counts, and that judgnent
presumably went to all plaintiffs. Al plaintiffs appeal ed. The
Court of Special Appeals recognized that there was no final
judgnment in the case, since many of the counts were stil
unresolved as to many of the plaintiffs. Assum ng that all clains
had been resolved as to the Smth plaintiffs, however, the Court
entered final judgnent as to those clainms pursuant to Ml. Rule 8-
602(e) (1) (C and addressed the substantive i ssues presented in the
appeal .

Hel d: Judgnent vacated; case renmanded to the Court of Speci al
Appeals with instructions to dismss appeal. The Court of Speci al
Appeal s abused its discretion in entering final judgnment on the
Smith clains pursuant to MI. Rule 8-602(e)(1)(C. The orders
entered by the Grcuit Court did not constitute a final judgnent,
and coul d only be appeal able if the Grcuit Court ordered the entry
of a final judgnent pursuant to Ml. Rule 2-602(b). The Circuit
Court, however, was never asked to do this and did not do so. M.
Rul e 8-602(e)(1) permits the Court of Appeals or the Court of
Speci al Appeals to enter a final judgnment if it concludes that the
| oner court had discretion to direct the entry of a final judgnent
pursuant to Rule 2-602(b). Here, however, the G rcuit Court could
not have entered a final judgnent as to the Smith plaintiffs
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because to do so, it would have had to split a single claimagainst
t he trade association (against which five counts renai ned pending
pursuant to a bankruptcy stay), which is not all owed. Furthernore,
the orders granting summary judgnment to Lasting Paints, Inc. and
Ameri can Cyananmid Conpany were only as to two of the three Snmith
plaintiffs, and the order as to Lasting Paints was never docket ed.
Irrespective of the Smth clains, the appellate court’s discretion
to enter a final judgnment under Rule 8-602 is narrower than the
trial court’s already limted discretionto enter a final judgnent
under Rule 2-602. The appellate court should be reluctant to act
under Rul e 8-602(e) when, as here, the trial court was never asked
to act under Rule 2-602(b). If a party believes that an immedi ate
appeal is warranted, it should ordinarily nake a request first to
the trial court, except in the nost extraordinary circunstance,
such as when the problem of an open claimis a nore or |ess
technical one that was overl ooked when the appeal was noted and
which, if spotted then, would Ilikely have been corrected. By
entering judgnment on its own initiative, the Court of Special
Appeals only increased the prospect of confusion, delay and
hardship in the action and, ultimtely, abused its discretion.

Reginald Smith, Jr., et. al. v. Lead |Industries Association, |Inc.,
et. al., No. 68, Sept. Term 2004, filed April 4, 2005, Opinion by
W ner, J.

* k%

ATTORNEYS — M SCONDUCT - | NTENTI ONAL M SAPPROPRI ATI ON OF FUNDS -
FAILURE TO PROMPTLY DELIVER CLIENT FUNDS - FAILURE TO PROVI DE
COVPETENT LEGAL REPRESENTATI ON; FAI LURE TO RESPOND TO BAR COUNSEL

Facts: The disciplinary action agai nst Janes arose out of two

separate conplaints by clients. As to the first conplaint, James
failed to maintain his client’s settlenent funds in trust when he
w ot e several checks that caused the account to be overdrawn and
had used his trust account for personal and busi ness expenses. As
to the second conplaint, Janmes failed to deposit his client’s
retainer and investigative noney into his trust account and al so
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failed to adequately research and advise his client that the client
did not have a viable cause of action. James al so repeatedly
failed to respond to | awful demands by Bar Counsel for information
concerning the conplaints.

Hel d: Di sbarred. As to the clients’ conplaints, Janes
violated MRPC 1.1 by failing to provide |egal know edge, skill
t hor oughness and preparation in researching his client’s cause of
action and to properly maintain his client’s settlenent nonies in
his escrow account. Janmes violated MRPC 1.3 and 1.4 requiring
diligent representation and conmunication with clients when he
pursued a cause of action with no legal basis, did not informhis
client about the status of the case, and failed to respond to his
client’s attenpts to contact him He also comm ngled funds in
violation of Maryland Rule 16-607 when he began using his escrow
account for business and personal expenses, and Maryland Code
Section 10-306 of the Business Cccupations and Professions Article
(1989, 2000 Repl. Vol.) when he wote checks for his own benefit
that were drawn fromfunds held in trust. Such a m suse of Janmes’s
escrow account al so constituted a willful violation of Sections 10-
304 and 10- 306 of the Busi ness Cccupati ons and Professions Article.
This sanme behavior as well as Janes’'s failure to deposit client
retai ner and i nvestigative fees violated MRPC 1. 15(d) and 8. 4(d) as
funds to delivered in whole or in part to aclient or third person,
and Maryl and Rules 16-604 and 16-609, and Section 10-304 of the
Busi ness COccupations and Professions Article for failing to
expedi ti ously deposit trust noney into his attorney trust account.
I n addi tion, Janes viol ated MRPC Rul e 8.4(c) for dishonestly taking
trust nonies and Rul e 8.4(d) for engagi ng i n conduct prejudicial to
the adm nistration of justice. By willfully and repeatedly failing
to respond to conmuni cati ons fromBar Counsel, Janmes al so viol ated
VRPC 8. 1.

As the Court explained, disbarnent ordinarily follows any
unm tigated m sappropriation of funds. The Court al so enphasized
that, when an attorney uses client funds for personal purposes and
fails to place client funds in escrow, such conduct is an
intentional msappropriation of funds that reflects adversely on
his honesty and fitness to practice |aw Because no conpelling
extenuating circunstances existed for an exception to be made in
his case, the Court inposed the sanction of disbarnent.

Attorney Gi evance Comm ssion v. Charles M Janes, M sc. Docket, AG
No. 1, Sept. Term 2004, filed March 16, 2005. Qpi ni on by
Battaglia, J.
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CORPORATI ONS - | NVOLUNTARY DI SSOLUTI ON - DEFI NI NG DI RECTOR DEADL OCK

Facts: A dispute anong the directors of Custom Hol ding,
| ncorporated (Custom, a closely held Maryl and corporation, led to
the filing of a petition for involuntary dissolution by M chae
Renbaum the majority shareholder (53.8% of Customis capital
st ock. The petition for involuntary dissolution was granted
ultimately by the Grcuit Court for Baltinmore County based on a
di vi sion anong the directors over the retention of general counsel
for Custom

Customis a hol di ng conpany created in 1993 with t he princi pal
pur pose of investing the proceeds fromthe sale of Custom Savi ngs
Bank. The approximately $40 mllion in proceeds fromthe sale of
Custom Savings is invested in nmarketable securities. M chael and
Barry Renbaum brothers, were the sole shareholders of Custom
Savi ngs, the sole officers and enpl oyees of Custom (President and
Vi ce-President, Secretary, and Treasurer, respectively) and the
principal opposing parties in the petition for involuntary
di ssol uti on proceedi ngs.

Custom had two cl asses of capital stock with identical rights
to dividends and distributions per share, Cass B for Barry Renbaum
and Cl ass Mfor Mchael Renbaum Each class of stock had the right
to elect two directors for a total of four— two Class B Directors
(which were Barry and his wife) and two C ass Mdirectors (M chael
and his wife).

In late 2001, Barry and Mchael could not agree over the
annual dividend for 2001 (to be paid in January 2002), after paying

annual dividends ranging from$2.5 mllionto $4 mllion every year
since 1995. Barry refused to support any dividend anount and
M chael desired at least a $3 mllion dividend. Despite the

di spute over dividends, Barry and M chael were able to agree on a
pr of essi onal managenment agent for Custonmis investnments and worked
together with that agent concerning Custonis asset allocation and
i nvestnment strategy during the instant litigation.

Barry disagreed with the retention of Custonmis corporate
counsel, Shale Stiller, Esg., who was also Mchael’s persona
att or ney. Custonmis by-laws expressly granted the board of
directors the authority to hire or replace its general counsel
Barry, as Customi s Treasurer, sent M. Stiller a letter requesting
that he step down and stating that Barry no | onger would pay any
billings received fromM. Stiller’s law firm

On 3 June 2002, Mchael filed a petition for involuntary
di ssol ution of Customunder 8 3-413 (a) (1) of the Corporations and
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Associ ations Article of the Maryl and Code, (1975, 1999 Repl. Vol .),
stating that a sufficient director deadl ock existed for involuntary
di ssol uti on because of the di spute over divi dends and whet her Barry
possessed authority as Treasurer of Custom to act unilaterally
regarding corporate counsel. M chael also requested that
counsel be appointed for Custom for the purposes of the
litigation because Customis corporate counsel had a conflict of
interest. The Grcuit Court granted this ex parte noti on and naned
Jeffrey Forman, Esq., as Customis counsel. Barry noved to
intervene and contested M. Forman’s appointnent, asserting
Custonis right to choose its own counsel inthe litigation. After
a hearing, Barry's intervention was allowed and the court re-
affirmed its choi ce of counsel for Custombecause Barry and M chael
could not agree on an appropriate counsel.

Prior to a hearing on the nerits, Barry and M chael presented
conpeti ng proposal s at a special neeting of the board of directors
on 21 Novenber 2002, regarding a dividend. Barry and his wife, the
Class BDirectors, refused to approve M chael’s proposed $3 million
di vi dend because of an acconpanying condition that would have
granted the Class MDirectors unil ateral power to approve dividend
distributions in the future. M chael and his wife refused to
approve an unconditional $4 mllion dividend proposed by Barry.

At a bench trial on the nerits on 25 and 27 March 2003, Barry
stated that he had no objectionto M. Stiller as corporate counsel
for Custom He also stated that he and his wi fe would approve an
unconditional $4 nillion dividend proposal, I|ike the one he
submitted i n Novenber 2002. Faced with this situation, the Crcuit
Court held that “the facts convince ne that the directors are not
so divi ded respecting t he managenent of corporate affairs that they
cannot operate” and denied M chael’s petition.

After the hearing, but before judgnent was entered, Barry
declined to sign an unconditional $4 mllion dividend proposed by
M chael, refusing to attend a special neeting of the board of
directors to acconplish that purpose or to sign a director consent
formfor the dividend. On 7 May 2003, the Grcuit Court entered
its judgment.

M chael, pursuant to Ml. Rule 2-534, filed on 19 May 2003 in
the Grcuit Court a notion to alter or anmend judgnent. The notion
asserted that the deadlock that existed between the directors
persisted despite Barry's earlier in-court testinony that he would
vote for an unconditional dividend distribution. At a notions
hearing on 12 August 2003, the Circuit Court opened the original
judgnent and granted Mchael’s request to present additional
evi dence regarding facts occurring after the March 2003 heari ngs.
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A new hearing on the nmerits was ordered for 23 Septenber 2003.

Bef ore that hearing, Barry and his wife submtted an executed
director consent form agreeing unconditionally to a $4 nmllion
di vidend. At the 23 Septenber hearing, however, M chael alleged
that the executed director consent form canme “much too late to
acconplish its desired purpose.” Barry, contrary to his nost
recent earlier pronouncenent, naintained that he continued to take
“great issue” wth the M. Stiller as general counsel for Custom
and “if the court can construe that as a deadl ock issue, we wll
concede that issue.”

The Circuit Court, in an oral opinion and subsequent judgnent
entered on 4 Novenber 2003, granted Mchael’s petition for
i nvoluntary dissol ution. It stated that the inpasse over
appoi ntnent of a general counsel for Custom was a “materi al
decision to be nade in the operation” of Custom Wth that
i npasse, the court stated, “you can assune that the issue wth
di vi dends woul d never conme to a resolution. Therefore, |’ m going
to grant the notion for reconsideration and grant dissolution.”

Barry appealed to the Court of Special Appeals, requesting
relief fromthe all eged abuse of discretion by the Circuit Court in
granting the notion to alter or amend judgnment and involuntary
di ssolution, and the prejudicial error in appointing trial counsel
on Custonmi s behalf. Forman filed a reply brief on Custonis behalf
supporting Barry’'s position that involuntary dissolution was
ordered wongfully and that the notion to alter or anend judgnent
was i nprovidently granted. The Court of Special Appeal s stayed the
pendi ng |iquidation of Customto consider this appeal.

In an unreported opinion, the intermediate appellate court
affirmed the Grcuit Court. It stated that Custom as a hol ding
conpany, was deadl ocked regardi ng the i ssue of dividends, which was
sufficient to order involuntary dissolution under 8 3-413 (a) (1)
of the Corporations and Associations Article. 1t considered the
i npasse over corporate counsel as a | esser issue inpacting Custom s
ability to function. The internediate appellate court held that
granting the notion to alter or amend judgnent was not an abuse of
the court’s discretion and concl uded that the appoi ntnment of trial
counsel for Customfor the present litigation was not error because
the board of directors could not agree on the sel ection of counsel.

Barry' s petition for a wit of certiorari was granted and the
i qui dati on of Customwas stayed by the Court of Appeals pending a
decision in this case. Forman, once again, filed a reply brief on
Customis behalf essentially supporting Barry' s positions, albeit
for different reasons.



Hel d: Court of Special Appeal s’s judgnent reversed in part and
affirmed in part. Case remanded to the Circuit Court for Baltinore
County to vacate the order for involuntary dissolution of Custom
Hol di ng, Incorporated. The Circuit Court’s appointnent of Fornman
as trial counsel for Custom affirnmed.

In order for a GCircuit Court to grant a petition for
i nvol untary dissolution under 8 3-413 (a) (1) of the Corporations
and Associations Article of the Miryland Code, a division nust
exi st anong the directors, at the tinme the court rules, that rises
to the |l evel of deadl ock. A deadlocked corporation is one which,
because of the decision or indecision of the directors that cannot
be renedi ed by t he sharehol ders, the corporation cannot performits
cor porate powers.

This deadl ock standard maintains a proper balance anong
several factors essential to the statutory protection granted to
corporations by the General Assenbly and extended by the Court of
Appeal s. Corporations in Maryland are granted the potential of
perpetual [ife. Maryland courts do not have equity jurisdictionto
grant involuntary dissolution. The |egislative history of § 3-413
of the Corporations and Associations Article reflects a genera
reluctance for the courts to arbitrate personal disputes regarding
corporate managenent and a necessary separation between these
personal disputes and court-ordered involuntary dissolution in the
case of truly deadl ocked corporati ons where t he sharehol ders cannot
resolve the dispute. In nore trivial matters, dissension between
corporate managenent is best resolved by the corporate officers,
within the powers enunerated by its Articles of Incorporation or
corporate by-laws, and the Ceneral Corporation Title regulating
cor porat e managenent.

On the record of this case, the ordered involuntary
di ssol uti on was an abuse of discretion by the Circuit Court. There
coul d not be deadl ock over dividends because Barry and the Class B
directors, prior to the nerits hearing regarding the additiona
evi dence, approved the dividend proposal wthout conditions—
essentially capitulating to M chael regarding the all eged divi sion
over dividends. Thus, the Grcuit Court’s reasoning that the issue
over dividends would never be resolved did not reflect a current
di vi si on anong the board of directors.

Mor eover, a division anong the directors in the approval of
corporate counsel alone was insufficient to rise to the |evel of
deadl ock. The dispute over corporate counsel did not i npact
necessarily on Custom s principal corporate function of managi ng
i nvestnment securities through a professional nanagenment conpany.
Mor eover, the appointnment of corporate counsel, according to the
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corporate by-laws, was a discretionary act vested in the board of
directors, not the corporate Treasurer.

As a matter of civil procedure, the Crcuit Court did not
abuse its discretion in considering the notion to alter or anend
judgnment. Maryland Rule 2-534 permits a judge to retain alnost its
full measure of its discretion regarding a notion filed within ten
days following the entry of judgment. M chael’s tinmely notion
brought to |ight additional evidence that allowed the judge the
opportunity to re-consider the earlier judgnent.

When Custonis board of directors could not agree upon trial
counsel in the involuntary dissolution proceedings, the Crcuit
Court did not err in appointing counsel for Custom

Renbaum v. Custom Hol ding, Incorporated, No. 78, Septenber Term
2004, filed 4 April 2005. Opinion by Harrell, J.

* % %

CRIM NAL LAW - ARREST SEARCH AND SEIZURE - WHEN EXECUTING A
WARRANT, POLI CE MAY TEMPORARI LY DETAI N ENCOUNTERED I NDI VI DUALS AND
USE A SHOW OF FORCE SUFFI Cl ENT TO TAKE “ UNQUESTI ONED COVIVAND CF THE
SI TUATI QN

Facts: On the strength of a 68-page verified application
summari zing a four-year investigation of three individuals believed
to be involved in a conpl ex drug distribution operation, police in
Caroline County obtained a warrant to search the house and
surroundi ng area that conprised a known open-air drug nmarket and to
arrest the individuals. Prior to the execution of the warrant, the
police were infornmed that the main target of the investigation was
using counter-surveillance to nonitor the police, that he
associated with violent persons, and had threatened to shoot a
police officer if the investigation continued.

When about 20-25 officers arrived at the house to execute the
warrant, several individuals imediately fled. After the fleeing
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suspects were apprehended and the remaining individuals were
secured, the lead investigator began to briefly interview each of
t he detai nees. Petitioner, Steven Terry Cotton, who was bei ng hel d
in handcuffs was given Miranda warnings and asked whether he
possessed anything that m ght injure the investigator during a pat
down. Cotton responded, “All |’ve got is a bag of weed, that’s al

| got.” Petitioner was then searched, arrested, and later
convi cted for possession of marijuana.

At his suppression hearing, and on appeal, Cotton argued that
his detention, which |asted about 15-20 m nutes, constituted a de
facto arrest for which there was no probable cause, and in the
alternative, that his tenporary detention was not justified because
he was not a resident of the house at which he was found, nor had
he been named in the search and seizure warrant. The trial court
rejected that argunent as did the Court of Special Appeals.

Hel d: Affirned. The Court of Appeals held that both Michigan
V. Summers, 452 U.S. 692, 101 S. . 2587, 69 L.Ed.2d 340 (1981),
and Maryland V. Buie, 494 U.S. 325, 110 S. C. 1093, 108 L.Ed. 2d
276 (1990) pernmit the police conduct at issue in this case. The
rule of Michigan v. Summers allows police officers to tenporarily
detain individuals during the execution of a warrant, for the
pur poses of 1) preventing flight, 2) officer safety, and 3) when
applicable, so that those individuals can assist with the search.
Al t hough Sumrers was a resident of the house that was searched in
his case, the reasoning behind that decision applies to non-
resi dent occupants as well, solong as it is not imediately clear
that the individual has no connection to the prenises.

Simlarly, the reasoning behind Maryland v. Buie allows for
the “protective detention” of any individuals that may be
encountered during the execution of a warrant.

Cotton v. State, No. 29, Septenber Term 2004, filed April 11
2005. Opinion by WIner, J.

* k%
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CRIM NAL LAW- |1 LLEGAL SENTENCE - JURY FINE - COSTS

Facts: This case involves an illegal sentence where the
judge’ s remarks, taken at face val ue, expressed a | egal |y erroneous
under standing of the judge s sentencing discretion in |evying or
setting a fine.

Following his conviction of one count of possession of
marijuana, based on a guilty plea and agreed facts before the
Circuit Court for St. Mary’'s County, Medl ey was sentenced by the
trial judge, in part, as follows:

[Ylou have to pay a fine of a thousand
dollars, plus $125 court costs. Fine and
costs are due today. And the Court is going
to seetoit in these fine cases that they are
pai d, because after all, the jury has to be
pai d.

Prior to entering a guilty plea (and ultimtely waiving his right
to a trial by jury), Medley elected a jury trial.

Medley filed in the Grcuit Court a notion to correct the
illegal sentence, i.e., the $1,000 fine, which was denied. The
Court of Special Appeals affirmed the judgnent in an unreported
opinion. Medley' s tinely petition for certiorari was granted.

Hel d: Reversed with directions to the Court of Special Appeals
toremand to the Circuit Court for St. Mary’'s County for a new
sent enci ng.

Odinarily, ajudge is presuned to know and apply properly the
| aw. Cheney v. State, 375 Md. 168, 179, 825 A 2d 452, 459 (2003).
When, however, a judge, on the record, m sstates the |aw or acts in
a manner inconsistent with the |law that presunption is rebutted.
Perry v. State, 381 M. 138, 154 n. 8, 848 A 2d 631, 641 n. 8
(2004); cheney, 375 M. at 184, 825 A 2d at 461-62.

In this case, the sentencing judge s comment, “because after
all, the jury has to be paid,” msstated his statutory authority
and placed the fine of $1,000.00 for jury costs outside his
statutory authority. M. Code (1957, 2003 Repl. Vol .), Article 38,
88 1, 2, & 4(b) (court costs may be assessed and | egal fines shal
be coll ected by the respective County that | evies the sentence but
the court costs “shall not constitute a part of any fine.”); M.
Code (1973, 2002 Repl. Vol.), 88-106 of the Courts and Judicia
Proceedi ngs Article (jury per diem costs are paid by the State, not
by the County); MI. Rule 2-509 (defendant may be ordered to pay
court costs only in a crimnal case); Ml. Rule 4-353 (St. Mary’s
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County does not fall within specifically enunerated counties that
have the authority to levy jury costs to defendants in civil
cases). As a result, the thousand dollar fine was an illegal
sent ence.

Medley v. State, No. 87, Septenber Term 2004, filed 1 April 2004.
Qpi nion by Harrell, J.

* k%

CRIM NAL LAW - PROSECUTORIAL M SCONDUCT - CLOSI NG ARGUMENTS -
CREDIBILITY OF POLICE OFFICER - MOTIVE TO LIE - A PROSECUTOR NAY
COMVENT ON A POLI CE OFFI CER W TNESS' S ABSENCE OF A MOTI VE TO LI E SO
LONG AS THE COVMENTS DO NOT CONSTI TUTE VOUCH NG BY THE PROSECUTOR
THAT THE W TNESS | S CREDI BLE

CRIM NAL LAW - PROSECUTORIAL M SCONDUCT - CLOSI NG ARGUMENTS -
CREDI BILITY OF POICE OFFICER - MOTIVE TO TESTIFY TRUTHFULLY -
EVI DENCE NOI' ADM TTED AT TRIAL - A PROSECUTOR NMAY NOT NMAKE
COMMVENTS DURI NG CLOSI NG ARGUMENTS THAT SUGGEST A POLI CE OFFI CER
WLL FACE ADVERSE CONSEQUENCES TO H S OR HER CAREER AS A PALI CE
CFFICER | F HE OR SHE WERE TO TESTI FY FALSELY

Facts: Jesse Spain, Jr. was convicted of several charges
relating to his involvenent in a drug transaction. At Spain’s jury
trial, the State’s sole witness was Oficer Cornelius WIIians,
who testified that, as he was wal king down a Baltinore City street
dressed in plain clothes, Spain approached himand offered heroin
for sale. Oficer Wllianms testified at trial as both a fact
witness and an expert on the packaging, identification, and
di stribution of street |evel narcotics in Baltinore Gty.

The defense consisted of one wtness, Spain s sister, who
testified that she spoke with Spain earlier on the day of the drug
transaction and he told her that he planned to attend a Super Bow
party |l ater that evening at his grandfather’s house, near the scene
of the narcotics transaction. Spain’s defense at trial hinged on
the contentions that Oficer WIlians was mstaken as to the
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encounter between hinself and O ficer WIlians and that Spain was
in no way involved in the narcotics transaction that foll owed.

During cl osing argunent, the prosecutor nmade several comments
suggesting that Oficer WIlliams had no notive to lie in the
present case, and that he in fact had a nobtive to testify
truthfully because to testify falsely would expose him to the
penal ties of perjury and adverse consequences to his career as a
police officer. The jury returned a guilty verdict on all counts.
Spain tinely appealed to the Court of Special Appeals, which
affirmed in an unreported opinion. He then petitioned this Court
for a wit of certiorari, which we granted, 383 M. 256, 858 A 2d
1017 (2004).

Hel d: Affirned. The Court held that, although it is not
i nproper for a prosecutor to coment on the notives, or absence
thereof, that a witness may have for testifying, a prosecutor may
not make comrents during closing argunent that rely on facts not in
evi dence at trial or that suggest a police officer should be deened
nore credible sinply as a result of his or her status as a police
officer. Wien the prosecutor argued that the police officer in
this case |lacked a notive to testify falsely, such comments were
not inproper because they were nerely an allusion to a |ack of
evi dence presented by the defendant that the officer possessed any
notive to lie or devise a story inplicating the defendant in
crimnal conduct. Before sending it to deliberate, the trial judge
gave the jury instructions, based on Maryland Crim nal Pattern Jury
Instructions 8 3:10 (M CPEL 2003), stating that, as part of the
overall determnation of credibility, the jury should consider
whet her a particular witness has a notive or incentive not to tel
the truth. Because the jury could properly consider a witness’s
notive in determning credibility, the prosecutor was thus free to
comment on Officer Wllians’s |lack of a notive to testify falsely.
The prosecutor’s invitation for the jury to consider whether the
officer had a notive to lie did not anmount to inproper vouching
because the coments did not express any personal belief or
assurance on the part of the prosecutor as to the credibility of
the officer. Nor did such comments, in isolation, explicitly
invoke the prestige or office of the governnent or police
depart nent .

The Court, however, found inproper the prosecutor’s conments
during closing argument that inplied that a police officer would
not testify falsely because to do so would jeopardize his or her
career as a police officer. The Court found the prosecutor’s
corments to be inproper because they invited the jury to make
inferences fromfacts not admtted in evidence at trial. The Court
found that, even had evi dence been admtted fromwhich it could be
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inferred that a police officer would face serious enploynent
consequences as a result of testifying falsely, the prosecutor’s
comments constituted inproper vouching because they also inplied
that the witness's status as a police officer entitled himto
greater credibility inthe jury s eyes than any other witness. The
Court held that by invoking unspecified, but assuned, punitive
consequences or sanctions that may result if a police officer
testifies falsely, a prosecutor’s argunents inply inproperly that
a police officer has a greater reason to testify truthfully than
any other witness with a different type of job.

Al though the Court found that sone of the prosecutor’s
coments were inproper, the Court was convinced, beyond a
reasonabl e doubt, that the prejudice resulting fromthe coments
did not in any way influence the verdict. Wen assessing whet her
reversi bl e error occurs when inproper statenents are made during
closing argunent, a review ng court nay consider several factors,
I ncluding the severity of the remarks, the neasures taken to cure
any potential prejudice, and t he wei ght of the evidence agai nst the
accused. The Court found that the inproper coments were an
i sol ated event that did not pervade the entire trial. The Court
al so found that any prejudice fromthe remarks was tenpered by the
judge’s contenporaneous remarks to the jury and the jury
instructions given by the judge before sending the jury to
deli berate that argunent of counsel was not evidence. Al so,
because Spain’'s defense was not predicated on attacking Oficer
Wlliams’s veracity (only the accuracy of his nenory), the
erroneous argunment was unlikely to have had a sufficiently
prejudicial effect.

Spain v. State, No. 81, Septenber Term 2004, filed 7 April 2005.
Qpinion by Harrell, J.

* k% %
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CRIM NAL LAW - REQUEST TO DI SCHARGE COUNSEL

Facts: The Respondent, Canpbell was arrested and charged with
child abuse and assault after his then thirteen nonth old
daughter, Destiny, was rushed to the hospital with a fractured
skull, second-degree burns, a cut nose and a bruised cheek.
Subsequent |y, Canpbell’s case was set for trial but was interrupted
after Canpbell becane disruptive during the course of the
proceedings. The trial judge declared a mstrial after Canpbell
was determned to be conpetent to stand trial, but exhibited a
hi story of malingering.

During the second trial, Canpbell’s attorney who had been
trial counsel at the first trial, expressed concern about his
client’s relationship with him and at the close of the State’s
case-in-chief, Canpbell addressed the court, maki ng statenents that
he did not |ike his public defender and clained that his attorney
had made negative statenents concerning the outconme of the case,
including sentinents such as, “lI don't like this man as ny
representative,” “you all wouldn’'t let ne fire him” and “[ny
attorney] told nme he ain’t going to represent ne.” The trial judge
responded to Canpbell’s statenents, denied the request and then
proceeded with jury instructions and cl osi ng argunents. The jury
found Canpbell guilty of the crinmes charged to which he was |ater
sentenced to fifteen years inprisonnent for child abuse and a
consecutive twenty-five years for first-degree assault. He
appealed to the Court of Special Appeals, which reversed the
convi ctions concluding that the trial judge should have determ ned
the reason for Canpbell’s requested di scharge of counsel.

Hel d: The Court of Appeals reversed the Court of Speci al
Appeal s and held that Campbell’s expressed dissatisfaction with his
attorney during trial qualified as a request to discharge counsel
because his reasons for wanting to dismss his counsel were
apparent. Under the circunstances of the case, however, Campbell’s right to
discharge counsel, to permiteither substitution of counsel or self-representation, was curtailed once
meaningful trial proceedings had commenced; and the trial judge in his
discretion was not required to nmke any further inquiry and
properly denied the request to di scharge counsel.

State of Maryland v. Bernard Canpbell a.k.a. Sean Kelly, No. 63,
Sept enber Term 2004, filed March 15, 2005. Opinion by Battaglia,
J.

* k% %
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ESTATE ADM NI STRATION - REDI STRI BUTI ON AGREEMENTS - TESTATE
SUCCESSI ON

Fact s: Walter L. Brewer, Sr. founded a pl unbing business,
whi ch he incorporated under the nanme of Walter L. Brewer, Inc.
After his death in 1986, the corporate stock was left to his w dow,
May, but the business, in its corporate form was carried on by
three of his five children — Walter, Jr., Brent and Barry. May
di ed testate in April, 1997, and Wilter, Jr. was appointed
personal representative of her Estate. May’'s WIIl devised the
capital stock in the plunbing business and several uninproved |lots
that were used in the plunbing business to Walter, Jr., Brent and
Barry. The residue of the Estate was left to all of her children.
In Cctober, 1999, the five children entered into an Agreenent of
Di stribution which provided for a distribution of the Estate that
was inconsistent with the WII. Walter, Jr., filed a sixth and
final adm nistration account show ng a distribution pursuant to the
Agr eenent . On January 2, 2001, the O phans’ Court approved the
final admnistration account without reviewing the Distribution
Agreement. On Cctober 24, 2002 — nore than twenty nonths after the
sixth and final adm nistration account was approved and the Estate
was cl osed, and eight nonths after the two deeds inplenenting the
Agreenent were recorded — May’s son, Scott, filed, in the O phans’
Court, a petition to reopen the Estate. The O phans’ Court denied
Scott’s petition and the Court of Special Appeals, in an unreported
opi nion, affirmed the judgnent. Certiorari was granted to consider
whet her the Court of Special Appeals erred in finding that “notice,
disclosure or judicial approval 1is not required before a
di stribution agreenent could supersede a properly probated wll.”

Hel d: Affirmed. Redistribution Agreenents are Perm ssible
and, so long as they conply with the requirenents of basic contract
law, neither the personal representative nor the court has any
authority to disapprove or veto them but if they are to be
i npl enented as part of the O phans’ Court proceeding, through a
deed from the personal representative pursuant to an approved
adm ni stration account, they nust be attached to that account or
ot herwi se nade part of the O phans’ Court record.

Scott C. Brewer v. Walter L. Brewer, Jr., Personal Representative
of the Estate of May C. Brewer, No. 67, Septenber 2004, filed April
8, 2005. Opinion by WIner, J.

* k% %
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EXECUTORS AND ADM NI STRATORS — ACTI ONS — COSTS — UNDER MD.  CODE
(1974, 2001 REPL. VOL., 2004 CUM SUPP.), 8§ 7-603 OF THE ESTATES
AND TRUSTS ARTICLE, A PERSONAL REPRESENTATIVE IS ENTITLED TO
RECEI VE NECESSARY EXPENSES AND DI SBURSEMENTS FROM THE ESTATE WHEN
THE PERSONAL REPRESENTATI VE DEFENDS OR PROSECUTES A PROCEEDI NG I N
GOCOD FAI TH AND W TH JUST CAUSE.

EXECUTORS AND ADM NI STRATORS —ACTI ONS —COSTS —SECTI ON 7- 603 DOES
NOT  CONTAIN AN TNDEPENDENT OR SEPARATE REQUIREMENT THAT THE
PERSONAL REPRESENTATI VE' S DEFENSE OR PROSECUTI ON OF A PROCEEDI NG
BENEFI TS THE ESTATE.

EXECUTORS AND ADM NI STRATORS — ACTI ONS — COSTS — THE EXI STENCE OF
GOOD FAI TH AND JUST CAUSE AS REQUIRED BY 8§ 7-603 IS A QUESTI ON OF
FACT TO BE DETERM NED BY THE ORPHANS COURT BASED UPON ALL OF THE
EVI DENCE. WHETHER A PERSONAL REPRESENTATI VE ACTED TO BENEFI T THE
ESTATE |S A FACTOR TO BE CONSI DERED | N THE OBJECTI VE | NQUI RY | NTO
VWHETHER GOOD FAI TH AND JUST CAUSE EXI STS.

EXECUTORS AND ADM NI STRATORS — ACTIONS — COSTS — A PERSONAL
REPRESENTATI VE ACTED TO BENEFIT THE ESTATE VWHEN HE SOUGHT TO
EFFECTUATE THE TESTATOR S | NTENT BY DEFENDI NG AGAI NST REMOVAL.

Facts: Appellants Brian Gol dman, personal representative of
the estate of Signund Stanley Hartz, and Pi per Rudnick LLP, counsel
to Gol dnan, appealed the O phans’ Court for Frederick County’s
deni al of Piper Rudnick’s petition for paynment of its counsel fees
fromHartz's estate.

Hartz died on April 22, 1996. Hartz’s will named Brian
Gol dman personal representative of his estate. In 1999, the
beneficiaries of Hartz's estate, appellees Carol Hartz, Barbara
Hart z Haber mann, and Benjam n Hartz, excepted to Gol dnman’s seventh
adm ni strati on account and petition to close the estate. Appellees
sought to renove Gol dnan and surcharge himand/or his law firm

The Orphans’ Court declined to surcharge Gol dnman, but renoved
him as personal representative, disapproved his admnistration

account, and denied his petition to close the estate. Gol drman
appealed to the Crcuit Court for Frederick County, and the
beneficiaries cross-appeal ed. The Circuit Court affirmed the

O phans’ Court’s renoval of Goldman and refusal to surcharge him
Goldman and the beneficiaries appealed and cross-appeal ed,
respectively, to the Court of Special Appeals, which reversed
Gol dman’ s renoval and affirned the refusal to surcharge.

Pi per Rudni ck represented Goldman in all the above litigation.
Pursuant to Md. Code (1974, 2001 Repl. Vol., 2004 Cum Supp.), 8 7-
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602, Piper Rudnick petitioned the O phans’ Court for its fees
incurred primarily inthe Circuit Court appeal. Goldman signed the
petition asserting under 8§ 7-603 that he was entitled to be
rei mbursed fromthe estate for Piper Rudnick’s fees.

The Orphans’ Court denied the petition. Pi per Rudni ck and
Gol dman appeal ed to the Court of Special Appeals. The Court of
Speci al Appeals held that 8§ 7-603 required that the O phans’ Court
determ ne whether the litigation was “for the protection or benefit
of the estate.” Finding that the O phans’ Court did not rmake this
determ nation, the Court of Special Appeals vacated the order and
remanded. On remand, the Orphans’ Court again deni ed the petition,
hol ding that the expenses were not “for the protection or benefit
of the estate.” Piper Rudnick and Gol dnman appeal ed to the Court of
Speci al Appeals. Before the Court of Special Appeals considered
the case, the Court of Appeals granted certiorari on its own
initiative.

Hel d: Reversed and renanded. The Court held based on the
pl ain | anguage of 8 7-603 that the statute contains no i ndependent
or separate requirenment that the personal representative benefit
the estate. The Court found support in the | egislative history of
the statute, the Court’s case law, and other state courts’
interpretations of simlar statutory |anguage.

The Court held that under 8 7-603, a personal representative
is entitled to receive necessary expenses and di sbursenments from
the estate when the personal representative defends or prosecutes
a proceeding in good faith and with just cause. The existence of
good faith and just cause as required by 8§ 7-603 is a question of
fact to be determ ned by the orphans’ court based upon all of the
evi dence. \Wet her a personal representative acted to benefit the
estate is a factor to be considered in the objective inquiry into
whether good faith and just cause exists. A persona
representative who seeks to effectuate the testator’s intent by
def endi ng agai nst renoval acts to benefit the estate.

Applying these rules, the Court concluded that Gol dnan had
acted in good faith and with just cause and had net the
requi rements of 8§ 7-6083.

Pi per Rudnick LLP, et al. v. Carol Hartz, et al., No. 84, Septenber
Term 2004, filed April 8, 2005. Opinion by Raker, J.

* k% %
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EXTRAORDI NARY WRI TS — WRITS OF PROHI BI TI ON AND MANDAMUS - STATE' S
R GHT TO APPEAL | N CRI M NAL CASES

Facts: On June 7, 2002, a grand jury in Anne Arundel County

indicted Mchael Darryl Henry for first degree mnurder for his
actions in the death of a fellow inmate at the Maryl and House of
Correction Annex in Anne Arundel County. On February 3, 2003, the
State filed a Notice of Intention to Seek the Penalty of Death. In
the Notice, the State set forth two aggravating factors: that the
def endant conmtted the murder while confined in a correctional
facility; and that the defendant enployed or engaged another to
commt the nurder and the nurder was conm tted under an agreenent
for remuneration.

On May 1, 2003, Henry filed a notion to strike the State’'s
Noti ce and argued that the State constitutionally could not seek to
i npose the death penalty unless all of the elenents of a crine
required for the defendant to be eligible for death are consi dered
by the grand jury and contained in the indictnent. Henry
mai ntai ned that he would not be eligible for the death penalty
because the indictnment failed to allege that he was a first-degree
principal. On June 25, 2004, Judge Joseph P. Manck denied Henry’'s
not i on.

At approxinmately the same tine, Judge Panela J. North of the
Circuit Court for Anne Arundel County heard simlar argunments in
anot her capital proceeding. In that case, the State, on My 4,
2002, had filed a Notice of Intention to Seek the Penalty of Death
enunerating two aggravating circunstances. As in the case agai nst
Henry, the indictnment failed to allege Abend’ s status as a first-
degree principal .

Abend filed a notion to strike the State’s Notice argui ng that
the indictnent was insufficient to support the Notice because it
did not allege that he was a principal in the first-degree. On
Sept enber 2, 2004, Judge North granted Abend’ s notion and permtted
the State to either wthdraw its Notice and pursue life
i mprisonment or to re-indict Abend and allege that he was a first-
degree principal, if the State wanted to conti nue to seek the death
penal ty. The State chose to re-indict Abend and did so on
Sept enber 3, 2004.

On Sept enber 28, 2004, Judge Manck reconsidered his earlier
denial of Henry's notion and granted Henry’s notion to strike the
State’s Notice of Intention to Seek the Penalty of Death. Judge
Manck granted a postponenent to permit the State tine to obtain a
new indictnent and file a new notice within the required 30-day
period prior to trial. On Septenber 29, 2004, rather than obtain
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a new indictnent, the State filed a Petition for Wit of
Prohi bi ti on, Mandanmus, or O her Appropriate Extraordinary Relief
with this Court requesting that we direct Judge Manck to vacate his
order striking the notice.

The State and Henry filed briefs or nmenoranda in the Court of
Appeal s to address whether the Court has the authority to grant a
wit of prohibition, nmandanmus or to grant other appropriate
extraordinary relief under the circunstances, and whether a judge
has any discretion to strike a notice of intention to seek death
penal ty.

Hel d: An extraordinary wit in aid of appellate jurisdiction
may not issue where no independent appellate jurisdiction would
otherwi se exist. The State may not receive an extraordinary wit
I ssued on its behalf where it would not have the right to appeal
the i ssue under Mid. Code (1973, 2002 Repl. Vol.), 8§ 12-302 (c) of
the Courts and Judicial Proceedings Article.

State of Maryland v. Manck, Msc. No. 1, Sept. Term 2004, filed
March 15, 2005; Opinion by Battaglia, J.

* k%

FULL FAITH AND CREDIT — ARBITRATION AGREEMENTS - COLLATERAL
ESTOPPEL

Facts: A nunber of asbestos manufacturer defendants in
multiple lawsuits pending in several States entered into an
agreenent that created a non-profit entity known as the Center for
Clainms Resolution (CCR), to act as a clainms agent with respect to
al | asbestos-rel ated cl ai ns nade agai nst the partici pati ng nmenbers.
Edna O Rourke, representing the Estate of Franklin Adans, entered
into a Settlenment Agreenment with CCR which contained an arbitration
clause. CCR was to pay three installnents. At the tine of the
first installnment, one CCR nenber failed to pay its apportioned
share, resulting in apartial paidinstallnment. O Rourke’s counsel
stopped paynent and requested that O Rourke retain her renedies
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until settlement was paid in full. CCR responded in a letter that
O Rourke could “pursue a renedy in contract agai nst the CCR nenbers
for any deficiency . . . by lawsuit or otherwi se.” Wen CCRfailed
to reissue the paynent, O Rourke filed suit in the Crcuit Court
for Baltinore City against CCR and its 12 then-renai ni ng nmenbers,
seeking a declaratory judgnment that CCR was jointly and severally
liable for all paynments due under the Settlenent Agreenment. CCR
responded with a nmotion to dismss and conpel arbitration.
O Rourke contended that CCR s letter expressly gave plaintiffs a
judicial remedy for breach of contract and relied on a Virginia
case (Amchem Products v. Newport News Circuit Court Asbsestos
Cases) which hinged on a simlar letter from CCR, and which held
that the di spute was not subject to arbitration. The Crcuit Court
for Baltinmore City granted the notion to conpel arbitration, but
denied the notion to dismss. The Court of Special Appeals held
that as Virginia would not give preclusive effect to its Amchem
decision and prevent the defendants here from Ilitigating
arbitrability in a Virginia court, preclusive effect should not be
given to the judgnent in a Maryland court. Certiorari was granted.

Held: In applying full faith and credit to the Virginia
judgment, a Maryland court nust treat the judgnment precisely the
sane as it would be treated in a Virginia court, and that requires
that the Court apply the preclusion rules that would be applied in
Virginia. As the parties agree that Virginia continues to require
mutuality as part of its collateral estoppel law and would
t herefore give preclusive effect to its Amchem judgnment in a second
action by different plaintiffs, and clearly would not, and could
not, give preclusive effect to it agai nst defendants who were not
parties, or in privity with parties, in the Virginia action, the
Circuit Court and the Court of Special Appeals were correct in not
giving preclusive effect to it in this action.

Edna O Rourke, Personal Representative for the Estate of Franklin
Adans, et al. v. AnchemProducts, Inc., et al., No. 130, Sept. Term
2003. Opinion by WIner, J.

* k%
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LAW ENFORCEMENT OFFI CERS BILL OF RIGATS (LEOBR) - EXCLUSI ON FROM
PROTECTI ON OF PROBATI ONARY POLI CE OFFI CERS - ALTHOUGH PERVANENTLY
CERTIFIED BY THE MARYLAND POLICE TRAINING COM SSION, A POl CE
OFFI CER ON PROBATI ONARY STATUS WTH HS OR HER POLI CE AGENCY
EMPLOYER UPON | NI TI AL EMPLOYMENT BY THAT DEPARTMENT | S DENI ED, AS
A RESULT OF THAT LATTER PROBATI ONARY STATUS, THE PROTECTI ONS OF THE
LEOBR

Facts: I n Decenber 1997, Andrew A. Mhan graduated fromthe
Prince George’s County Police Minicipal Acadenmy and was hired as a
police officer by the Town of Ednonston Police Departnent. Before
assumng duties wth that departnent, Mhan was issued a
provi sional certification card by the Maryland Police Training
Conmi ssion (“MPTC’). Mohan remained in this provisional status
while an officer with the Town of Ednonston until Septenber 1998,
when he departed to join the Town of Cheverly Police Departnent.
The MPTC issued Mhan a permanent certification card at this
juncture.

On 7 January 2002, Mohan was hired by the Maryl and Depart nent
of State Police (“State Police”), and received a permnent
certification card fromthe MPTC for this new enpl oynment. Two days
| ater, he signed an “Agreenent” with the State Police outliningthe
terms of his enploynent, which included recognition of a
statutorily-inposed 24 nonth probationary period. M. Code (2003),
8§ 2-403 of the Public Safety Article. The probationary period,
according to the Agreenent, would be in effect during Mbhan' s
further training at the Maryland State Police Acadeny and woul d
continue after his assunption of regular duties with the State
Pol i ce.

During this probationary period, Mhan was served on 29 July
2003 wth docunents charging him wth violating various rules,
policies, and procedures of the State Police. The docunents
i nformed Mohan that, as a result of the alleged infractions, he
woul d be suspended summarily for a total of 11 days. Mohan
requested that he be given a hearing on the charges pursuant to the
rights outlined in the Law Enforcenent Oficers’ Bill of R ghts
(“LEOCBR’), M. Code (2003), 88 3-101 - 3-113 of the Public Safety
Article. The LEOBR is a conprehensive statutory schene i ntended to
provi de certain procedural protections to | aw enforcenent officers
facing disciplinary or punitive sanctions. The LEOBR, however,
excludes fromits definition of protected “l aw enforcenent officer”
“an officer who is in probationary status oninitial entry into the
| aw enf or cenent agency . . . .~ Id. 8 3-101(e)(2)(iv). The State
Police inforned Mbdhan that he was not entitled to the LEOBR s
protections because, at the tinme of the alleged infractions, he was
still a probationary enpl oyee of the State Police.
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On 13 August 2003, Mohan filed in the Crcuit Court for Prince
George’s County a conplaint for an ex parte injunction and i ssuance
of a show cause order against Colonel Edward T. Norris, then-
Secretary of the Maryland State Police, and the Departnment. A show
cause order was issued and an expedited hearing held. On the
undi sputed facts, the trial judge ruled, as a matter of |aw, that
Mohan was a probationary enpl oyee, as defined by the State Police
Act (“SPA”), Md. Code (2003), 8§ 2-403 of the Public Safety Article,
and was therefore not entitled to the protections of the LEOBR
The Court of Special Appeals affirmed the trial court’s judgnent.
Mohan v. Norris, 158 M. App. 45, 854 A 2d 259 (2004). Mohan
petitioned this Court for a wit of certiorari, which we granted,
383 Mi. 569, 861 A 2d 60 (2004).

Hel d: Affirned. The Court of Appeals held that, because
Mohan was a probati onary enpl oyee under the SPA, he was therefore
a probationary enployee for purposes of the LEOBR Mohan had
argued that because he fulfilled his probationary period under the
Mar yl and Pol i ce Trai ni ng Comm ssi on Act (“MPTCA”), Ml. Code (2003),
88 3-201 - 3-218 of the Public Safety Article, and therefore held
a permanent certification fromthe MPTC, he was precluded fromever
again being placed in a probationary status for purposes of the
LEOBR.

Mohan cl ai med t hat Moore v. Town of Fairmount Heights, 285 M.
578, 403 A 2d 1252 (1979) supported his position that once an
of ficer receives a “permanent appointnment” fromthe MPTC, he or she
no longer is “in a probationary status” for purposes of the LEOBR
Mohan argued that Moore settled, once and for all, that
“probationary status,” as used in the LEOBR, referred solely to the
maxi mum one year “probationary period” provided for in the MPTCA.

The facts of Moore involved a police officer, More, who was
first hired by the Town of Fairnmount Heights in 1970, then
di scharged in 1974. Al though Mbore was reinstated by the Town in
1976, he subsequently was di scharged fromhis enpl oyment once again
when he withdrew fromthe police acadeny after he was accused of
cheating on an exani nation at the acadeny. Moore then brought an
action in the circuit court to conpel the police agency to afford
hi ma hearing pursuant to the LEOBR The Court of Appeals held that
Moore was not entitled to the protections of the LEOBR because he
was still a probationary officer. Al though the LEOBR did not
define “probationary status,” the Court in Moore |ooked to the
MPTCA, which defined “probationary period” as “a period not
exceeding 1 year to enable the individual seeking pernmanent
appointnent to take a training course . . . .” M. Code (2003), 8§
3-215(c) of the Public Safety Article. The Court in Moore held
that, because he had not conpl eted the trai ning course required for
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permanent certification under the MPTCA, More was precluded from
attaining a non-probationary status under the MPTCA and thus was
ineligible for the protections of the LEOBR

Mohan argued that the Court’s reliance in Moore on the MPTCA
definition precluded the application of any other definition of
“probationary status” in his case. The Court of Appeals rejected
this argunent, finding that Moore did not hold that the one year
MPTCA definition of probation was intended as the sol e or exclusive
definition for purposes of the LEOBR  The Court also concl uded
that Moore did not preclude a police agency from denying the
protections of the LEOBR to those officers who had been placed in
a probationary status by that enpl oyer

The Court in Moore al so held that, for purposes of the LEOBR,
Moore's “initial entry” into the police agency was not his initia
hire in 1970, but rather when he was reinstated into the police
agency in 1976. The Court reasoned that, although it was unusua
for an individual to be on probation for eight years, it was bound
by the | anguage in the MPTCA that clearly indicated a person could
becone an unconditional police officer only by conpleting the
required training course. Because the LEOBR excludes only those
probationary officers “on initial entry into the |aw enforcenent
agency,” any permanently certified officer who was transferred or
pronmoted within a particul ar police agency woul d be precl uded from
again being placed in a probationary status.

Mohan argued that this holding in Moore supported his position
that, because he was permanently certified by the MPTC, he was
precluded from being placed in a probationary status when he was
hired by the State Police. To the contrary, the Court held that,
al t hough a permanently certified police officer may not be pl aced
again in a probationary status upon a transfer or pronotion within
the sane police agency, nowhere did Moore indicate that a
permanently certified police officer, such as Mhan, nmay not be
pl aced by his enployer in a probationary status as a result of
being newly hired by a different or subsequent police agency.

Mohan al so argued that because the MPTCA contai ned | anguage
stating that the MPTCA preenpted all other statutes that conflicted
Wthits provisions, any attenpt to apply the SPA-inposed two year
probationary period to the LEOBR would conflict with the MPTCA
The Court rejected this argunment, finding that the probationary
periods in the SPA and MPTCA did not conflict with each other. The
MPTCA-i nposed probationary period is not necessarily fixed in
duration and fulfills the purpose of providing a period during
whi ch a person may execute |aw enforcenent functions while he or
she recei ves the nmandated trai ni ng necessary to receive a permanent
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certification fromthe MPTC. M. Code (2003), 8 3-215(c) of the
Public Safety Article. The SPA-inposed probationary period, on the
other hand, is inposed automatically by statute for two years
Wi thout regard to the prior experience, training, or background of
the new hire. Md. Code (2003), 8 2-403 of the Public Safety
Article. The SPA probationary period does not fulfill solely a
further training requirement, but rather gives effect to the
authority and oversight that the SPA grants the Secretary over the
State Police. 1d 88 2-204, 2-205.

The Court al so found that the | egislative history of the three
i nplicated statutes supported the position that the LEOBR excl udes
those police officers that are placed in a probationary status by
their enpl oyers. The Court found that the Legislature was aware of
the SPA's two year probationary period, inposed since 1945, when it
anended the LEOBR in 1975 to excl ude probationary officers fromits
coverage. The Court noted that, in anending the LEOBR in 1975 to
excl ude probationary officers fromits coverage, the Legislature
enpl oyed the exact |anguage used by the SPA, “in a probationary
status,” to describe those individuals not subject to the
protections of the LEOBR

The Court al so gave weight to the MPTC s interpretation of the
probationary |anguage found in the MPTCA expressed through
regul ations promulgated pursuant to the MPTCA The MPTC
regul ations interpreting the probationary period in the MPTCA,
COVAR 12.04.01.01(13)(b), state:

(b) “Probationary period” does not relate to
or restrict a probationary period that may be
i nposed by the hiring agency.

This | anguage appears to be a clear statenment that the agency
responsible for construing the MPTCA does not construe its
provisions to conflict with, or supercede, probationary provisions
of greater duration, such as that in the SPA, inposed by a hiring
agency.

Al though the LEOBR is a renedial statute that should be
liberally construed to effectuate its purpose, a |ibera
interpretation of the LEOBR was unnecessary in this case because
the LEOBR expressly excludes fromits coverage police officers,
such as Mohan, who are in a probationary status. The Court
rej ected Mohan’ s argunent that all ow ng individual police agencies
to i npose their own probationary periods with regard to the LEOBR
woul d be inconsistent with the purpose of the LEOBR because it
woul d lead to a lack of uniformty in the application of the LEOBR
t hroughout the many |aw enforcenent agencies in the State. The
Court found instead that the LEOBR s exclusion of probationary
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police officers reflected a |egislative decision to provide each
i ndi vi dual police agency with the authority to prescribe its own
probationary period during which that particular agency has the
autonony to inpose disciplinary sanctions, including dismssal
wi thout inplicating the protections of the LEOBR

Mohan v. Norris, No. 88, Septenber Term 2004, filed 4 April 2005.
Qpinion by Harrell, J.

* % %

WORKERS' COVPENSATI ON LAW - SELFE- | NSURANCE GROUPS - SELF- 1 NSURANCE
GROUPS QUALIFY AS "INSURERS,” FOR PURPOSES THEIR RIGHT TO MAKE
CLAI M5 AGAI NST THE PROPERTY AND CASUALTY GUARANTY CORPORATI ON

Facts: Maryl and Code, 8§ 9-402(a) of the Labor and Enpl oynent
Article requires Maryl and enpl oyers to secure workers’ conpensation
benefits for their enpl oyees and provi des several nethods by which
they may do so. One of these nethods, available to conpanies in
desi gnat ed busi nesses, is to join together with |i ke conpani es and
create a workers’ conpensation self-insurance group. In 1993
several conpanies associated wth the Maryland Mtor Truck
Associ ation created the Maryl and Motor Truck Associ ation Wrkers’
Conpensation Sel f-1nsurance G oup (MMITA Group). The purpose of the
MMIA Group, as reflected in its governing docunents, is “to provide
econom cal Workers’ Conpensation and Enpl oyers’ Liability I nsurance
coverage” for its nenbers.

The MMITA Group had ret ai ned enough funds to pay up to $150, 000
per clai mand obtai ned excess insurance fromthe Reliance National
I ndemmity Conpany (Reliance), to cover any additional anounts.
Bet ween February, 1999 and June, 2000, four clainms in excess of
$150, 000 were made, however, Reliance was unable to cover those
excess clains due to insolvency. The MMIA Group then submitted the
clains to the Property and Casualty CGuaranty Corporation (PCl GC)
t he corporate guarantor created by the Maryl and Legi sl ature to hel p
avoi d financial |osses by Maryl and resi dents whose i nsurers becone
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insolvent. The PCIGC rejected the clains on the theory that the
MMIA Group was an “insurer,” defined in Maryl and Code, § 1-101(v)
of the Insurance Article, as “each person engaged as indemnitor,
surety, or contractor in the business of entering into insurance
contracts,” and was therefore prohibited from naking “covered
claims” against the PCI GC under INS § 9-301(d)(2)(i).

The MMITA Group then fil ed a declaratory judgnment and breach of
contract action in the Baltinore County Circuit Court. Ruling on
cross-nmotions for sunmary judgnent, the trial court held that
because the MMIA Goup perfornmed the precise functions of an
insurer it could not nmake a cl ai m agai nst the PCl GC.

Hel d: Affirmed. The Court of Appeals held that the MVITA
Goup fell withinthe statutory definition of “insurer,” because of
its stated purpose and because it perforned the functions of risk
transference and ri sk distribution by neans of collecting prem uns
fromits nmenbers: all core attributes of insurers.

Maryl and Mdtor Truck Association Wrkers' Conpensation Self-
| nsurance G oup v. Property and Casualty I nsurance Guaranty Corp.,
No. 95, Septenber Term 2004, filed April 6, 2005. Qpi ni on by
W ner, J.

* k%
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COURT OF SPECIAL APPEALS

CVIL PROCEDURE - VENUE - TRANSFER OF VENUE UNDER MARYLAND RULE
2-327(c) TO COUNTY WHERE PLAI NTIFFE RESI DES AND ACCI DENT OCCURRED
NOT_AN ABUSE OF DI SCRETI ON WHERE TRANSFERRI NG COURT HAS NO RELATI ON
TO THE ACTI ON

Fact s: Appel lant, Patrick Stidham brought a negligence
action in the Grcuit Court for Prince George’ s County against
Rachel and David Morris, for damages from an autonobil e acci dent
that occurred on a local road in Baltinmore County. Stidhamis a
resident of Baltinore County and the Morrises are residents of
Fel ton, Pennsyl vania. The Mrrises noved to transfer venue to the
Circuit Court for Baltinmore County under Maryland Rule 2-327(c),
whi ch the court granted.

Hel d: Affirnmed. Were the plaintiff lives in the
transferee county and the autonobile accident occurred in that
county, the circuit court did not abuse its discretion by ordering
the transfer, where the transferring court’s county had no rel ati on
to the action. Al though ordinarily proper regard for the
plaintiff's choice of forumshould be given, |ess deference should
be accorded that choice when the plaintiff is not a resident of the
forum he chooses, and such deference is further mtigated if a
plaintiff's choice of forum has no neaningful ties to the
controversy and no particular interest in the parties or subject
mat t er.

Stidhamv. Mrris, No. 1577, Septenber Term 2004, filed April 1
2005. Opinion by Krauser, J.

* % *

CRIM NAL LAW - ARREST SEARCH AND SEI ZURE - TRAFFIC STOP - “WHREN
STOP” - BICYCLI ST - TRANSPORTATI ON ARTICLE, 88 21-1202; 21-308.
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Facts: Appellant noved to suppress narcotics recovered from
him The follow ng facts were adduced at the suppression hearing.

On COctober 2, 2001, Baltinore Cty Police Oficers Mxwell
Anderson and Chris Tins were on patrol in the area of Federal and
Wl fe streets, an area known for drug-dealing. VWhile in their
vehicle, the officers noticed appellant riding his bicycle.
Earlier that day, the officers had seen appellant in that sane
area, standing on the street corner with other individuals.

When appellant saw the officers, he sped up on his bicycle
whi l e gl ancing over his shoulder. Believing appellant’s behavi or
to be suspicious, the officers followed him Appellant turned from
one street to the next, then proceeded to ride his bicycle
nort hbound on Wlfe Street, a one-way street in the southbound
direction. On WIlfe Street, appellant cut between two parked cars
and made a U-turn on the sidewal k.

Wi | e appel | ant was making a U-turn, the officers saw himl ose
hi s bal ance when he used one hand to renove fromhis pocket a clear
plastic bag. The officers, who were a few feet away, believed the
baggi e di scarded by appellant contained suspected narcotics. At

that point, Tins ordered appellant to stop. Once the officers
confirmed that the bag contai ned suspected drugs, appellant was
arrested. |In a subsequent search of appellant, another baggie of

suspected narcotics was recovered. The contents were |ater tested
and found to be heroin.

At the hearing, appellant denied that he renoved the drugs
from his pocket as the officers followed him He al so di sputed
that the officers told himto stop after they saw himrenove the
drugs from his pocket.

The trial court assuned that, as appellant contended, the
officers told appellant to stop before they saw him discard the
drugs. Nevertheless, the trial court ruled that the officers nade
a lawmful Terry stop, which then ripened into a detention based on
probabl e cause, because the officers saw appellant discard the
suspected drugs. Therefore, the court denied the suppression
not i on.

Hel d: Affirmed. Relying on Illinois v. Wardlow, 528 U.S. 119,
124-25 (2000), the Court concluded that the police nmade a | awf ul
i nvestigatory stop because “a person’s flight and nervousness,
along with his presence in a high crine area, are factors that are
rel evant to the issue of reasonable, articul able suspicion.”

- 30-



Al ternatively, the Court rejected appellant’s request tolimt
an officer’s right to make a traffic stop to the notor vehicle
context. Citing 8 21-1202 of the Transportation Article (“Tr.”) of
the Maryland Code (1974, 2002 Repl. Vol.), the Court recognized
that bicyclists are subject to many of the sane | aws and duties as
are the drivers of notor vehicles. Rel ying on Whren v. United
States, 517 U.S. 806, 810 (1996), the Court determ ned that the
police nmade a lawful traffic stop of appellant, because the
of ficers saw himride his bicycle the wong way on Wl fe Street, in
violation of Tr. 8 21-308(a)(2). The Court noted that police are
permtted to stop a bicyclist or a notori st when t hey have probabl e
cause to believe that a traffic violation has occurred; the actual
notivation of the officers in making the traffic stop was not
rel evant.

David Cox v. State of Mryland, No. 0191, Septenber Term 2003
filed April 6, 2005. Opinion by Hollander, J.

* k%

CRIM NAL LAW - SEARCHES AND SEIZURES - | NVESTIGATIVE STOP -—
| NFORVANTS.

SEARCHES AND SEI ZURES — | NVESTI GATI VE STOP.

SEARCHES AND SEI ZURES — AUTOMOBI LES.

Facts: Detective Anthony Waver received a tip froma known
informant that a man naned “Jimmy” was present in the vicinity of

Eno Street in Prince George’s County for the purpose of
di stributing crack cocaine. The informant stated that “Ji my” was
“driving a grayish-black Jeep Cherokee with tinted windows.” In

response to the informant’s tip, Detective Waver and Sergeant
Davey, ventured to the Enb Street and C ovis Avenue nei ghbor hood,
where they | ocated a gray Jeep Cherokee.
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Surveilling the Jeep and the area, the officers wtnessed a
man, matching the description given by the informant, exit the
vehi cl e several tines, approach a group of nal es across the street,
and then reenter the driver’s seat of the vehicle. One of the
officers also witnessed a man approach the driver’s wi ndow of the
Jeep, but neither officers could verify that a drug transaction
occurred. Believing that the driver was distributing drugs, the
of ficers decided to conduct an investigative stop of the vehicle
when it becane nobile.

When the Jeep went nobile, it was immediately surrounded by
three marked police vehicles. During the stop, the three occupants
of the Jeep, including the driver, Janes Nathaniel Smith, were
ordered to exit and were seated on the ground to the rear
passenger’s side of the Jeep. A police canine alerted to the
presence of drugs. Subsequently, the officers searched the
interior of the vehicle and found, anong other things, a scale
covered in suspected cocaine residue. After the discovery of the
scale, Smth was arrested. A search incident to his arrest
reveal ed $1,573 and a small quantity of marijuana. The Jeep was
then towed to the police precinct because the location of the
initial stop had beconme crowded with traffic. A continued search
of the vehicle uncovered a secret conpartnment containing two
handguns and nore than 50 grans of crack cocai ne.

Smth was charged with, anong other things, possession wth
intent to distribute greater than fifty grams of crack cocai ne and
possession of a firearmw th nexus to drug trafficking. He noved
to suppress the evidence obtained as a result of the search of the
Jeep and incident to his arrest, claimng that he was subjected to
an unlawful arrest at the tine of both searches. The G rcuit Court
for Prince George’'s County denied Smth's notion to suppress.
Smth pleaded not guilty on a statenment of the facts and was
convi ct ed.

Hel d: Affirned. The circuit court did not err in denying
Smth's notion to suppress the evidence obtained fromeither search
because Smith's rights under the Fourth and Fourteenth Amendnents
to the United State’s Constitution were not violated.

The circuit court determned that Smith was not handcuffed
until after the police canine alerted to the presence of drugs
during the exterior scan of the Jeep. Accordingly, the circuit
court did not err in concluding that at the time the vehicle was
searched Snmith was not under arrest, but nerely seized within the
confines of the Fourth Amendnent.

-32-



At the tine he was seized, the police had a reasonable

articul abl e suspicion that Smth was i n possession of illicit drugs
based on the known informant’s tip and the surveilling officer’s
addi ti onal observations. Thus, the investigative stop was

perm ssi bl e under Terry v. Ohio, and its progeny.

The officers did not exceed the perm ssible scope of a Terry
stop by ordering Smith and the other occupants out of the vehicle
and seating themon the curb before conducting an exterior canine
scan. Once the drug sniffing canine alerted, the officers obtained
probable cause to search the vehicle under Carroll v. United
States., 267 U.S. 132, 45 S. Ct. 280, 69 L.Ed. 543 (1925). When the
of fi cers di scovered a scal e cont ai ni ng suspected cocai ne residue in
Smth's gl ove conpartnment, the police had probabl e cause to arrest
Smith and search himincident to arrest.

In order to ensure the safety of the officers conducting the
conti nued search of the vehicle, the Jeep was towed to the police
precinct. The Suprenme Court of the United States has held that the
renoval of a vehicle to a place of greater safety before conti nuing
a search wunder the Carroll doctrine does not inplicate a
defendant’s constitutional rights. Chambers v. Maroney, 399 U. S.
42, 90 S.Ct. 1975, 26 L.Ed. 2d 419 (1970).

Smth v. State, No. 2371, Septenber Term 2003, filed April 1,
2005. Opinion by Kenney, J.

* k% %

CRIM NAL LAW - STALKING - SUFFI G ENCY OF THE EVI DENCE

Facts: Appellant, Wendell Hackley, was charged with, inter
alia, second degree assault, reckless endangernent, and stal ki ng.
The evidence at trial disclosed that appellant dated Devora P. for
sonme time and, in 1991, the two had a child together. They did not
conme into contact with one another wuntil Novenber 2001, when
appel | ant approached Ms. P. while she sat in her car, which was
parked in her driveway. He pulled out a gun, opened the car door,
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pulled Ms. P. out of the car, and hit her on the head with the gun,
cutting her.

Over the course of the next nonth, appell ant nmade contact with
Ms. P. on four nore occasions. On the first occasion, Ms. P. found
two letters witten in appellant’s handwiting on the w ndshield of

her car. In one letter, addressed to appellant’s daughter,
appel | ant stated that he would never hurt his daughter but could
not say the sane about Ms. P. In the other letter, addressed to

Ms. P., appellant threatened physical harmto Ms. P. and referred
to his assault on Ms. P. in her driveway.

On anot her occasion, Ms. P. again found two letters witten in
appel lant’s handwriting on the wi ndshield of her car. Again, one
| etter was addressed to appellant’s daughter, the other to Ms. P.
In them appellant threatened harm to M. P., including an
i medi ate threat of death.

On a third occasion, Ms. P. and her daughter were returning
honme from a nei ghbor’s house when Ms. P. saw appellant driving up
the street in the Jeep he had driven on the day that he assaulted
her. She and her daughter ran into the house and called the
pol i ce.

Finally, on Decenber 16, 2001, Ms. P. found a book bag on the
wi ndshield of her car. Inside, the police found two letters
witten in appellant’s handwiting. Again, one letter was
addressed to appell ant’ s daughter, the other to Ms. P. The letters
bot h threatened serious bodily harmto Ms. P. In the letter to M.
P., appellant expressed his displeasure with her retreat into her
home on the day that appellant drove down her street.

The jury convicted appellant of second degree assault,
reckl ess endangernent, and st al ki ng.

Hel d: Affirmed. Stalking is prohibited by statute and, in
2001, was codified at Maryland Code (1957, 1996 Repl. Vol., 2001
Supp.), Art. 27, 8 124. The statute requires that, whatever el se
the course of conduct referred to in 8§ 124(3) mght involve, it
must “include” the stal ker’s “approaching or pursuing” the victim
The ternms “approachi ng” and “pursui ng” enconpass conduct |i ke that
produced by the State in this case. The terns cover a person’s
driving by the victim s residence, and placing threatening letters
on the windshield of the victims car while it is located in the
i medi ate environs of the victinms hone.

The stal king statute also requires that the behavior involve
a “course of conduct,” which is defined as “a persistent pattern of
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conduct, conposed of a series of acts over a period of tine, that
evi dences a continuity of purpose.” The State presented evidence
of appellant’s conduct, occurring over the course of several weeks,
that included his physically assaulting Ms. P., tw ce delivering
threatening letters to her, driving down her street and causi ng her
to flee into her hone, and delivering two nore letters expressing
anger at her retreat and threatening to shoot her. Viewed in a
light nost favorable to the prosecution, this constituted
sufficient evidence to establish the offense of stalking.

Hackl ey v. State, No. 2953, Septenber Term 2002, filed January 28,
2005. Opinion by Barbera, J.

* % %

REAL PROPERTY- LAND PATENT.

REAL PROPERTY- EASEMENT- QUASI - EASENVENT.

REAL PROPERTY- EASEMENT- BY NECESSI TY.

REAL PROPERTY- EASEMENT- LOCATI ON OF EASEMENT.

Facts: Nancy R Stansbury owns |ots 9A and 179 in the Pl easant
Pl ai ns subdi vision in Anne Arundel County. NMNMDR owns |ots 10A and
178. A channel, which was created after the lots were platted,
runs between lots 179 and 178 and lots 10A and 9A. As platted,
lots 179 and 10A shared a common lot line, as do lots 178 and 9A
The common lot lines are below and approxinmately mdway the
channel . The depth of the channel varies with tide, but it is
stipul ated to be navi gabl e.

On April 2, 1936, Janmes Edward Stansbury, M. Stansbury’s
father, acquired fee sinple title to the four lots, subject to a
life estate in Millee B. Mwore, M. Stansbury’s materna
gr andnot her. At the time, M. Stansbury lived on Lot 7A and
dredged a channel in the md 1950s. Thereafter, he built a
footbridge, approximately 100 to 150 feet in length, that was
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constructed over the channel in lots 9A and 178. The footbridge
was created to facilitate traffic from Lot 7A to Lot 179. The
m ddl e portion of the footbridge could be renoved to all ow snal
boats to traverse the channel and seek safe harbor during storns.
The footbridge fell into a state of disrepair. MDR, havi ng
recently acquired lots 10A and 178, seeks to have the footbridge
reconstructed to access ot 10A fromlot 178.

Hel d: Vacated and remanded. The circuit court engaged in a
bal anci ng test, which was not supported by | aw, and det erm ned t hat
MDOR's right to construct a footbridge prevailed over M.
Stansbury’s right to prevent any interference with the interest in
her property. Rather, MDR s right to construct a footbridge arises
from an easenent by necessity.

The circuit court concluded that there was no easenent
corresponding to a pre-exi stent quasi easenent in this case because
there was no evidence that the footbridge, which was erected to
facilitate pedestrian traffic between lots 178 and 10A, was still
being used for that purpose. The circuit court’s focus was too
narrow. Lot lines have little practical significance when the lots
are under common ownership. The | ocation of the footbridge was not
dependent upon the ownership of |ots because the |ots were under
comon owner shi p. Each owner could have used the footbridge to
access the lots across the channel.

An easenent by necessity is typically declared when one
conveys land to another, which is entirely surrounded by the
grantor’s land or which is accessible only across the grantor’s
land or the land of a stranger. An easenent of necessity exists
only as long as the necessity itself exists. The only access to
Lot 10A from Lot 178 is by small boat or walking through the
channel at lowtide. Therefore, MDRis entitled to an easenent by
necessity, subject to applicable |laws and governnental regul ati ons,
over Ms. Stansbury’s subnerged property, either Lot 9A or 179 or
both, in order to access Lot 10A

An equitable disposition requires the circuit court to
determine a location that will be fair to both parties and wl
i nconveni ence the owner of the servient parcel, “only so nuch as
necessary to provide” the owner of the dom nant parcel reasonable
access to his |land. Johnson v. Robinson, 26 Ml. App. 568, 582, 338
A 2d 88 (1975)

Nancy R Stansbury v. MDOR Developnent, L.L.C , No. 1555, Septenber
Term 2003, filed April 4, 2005. Opinion by Kenney, J.
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ATTORNEY DISCIPLINE

By an Order of the Court of Appeals of Mryland dated March
31, 2005, the follow ng attorney has been suspended for sixty (60)
days by consent, effective May 2, 2005, fromthe further practice
of lawin this State:

MARK O SOBO

By an Order of the Court of Appeals of Maryland dated April 5,
2005, the followi ng attorney has been suspended for thirty (30)
days by consent, effective immedi ately, fromthe further practice
of lawin this State:

JOHN DI CKERSON

By an order of the Court of Appeals of Maryland dated April 5,
2005, the follow ng attorney has been suspended for thirty (30)
days by consent, effective May 16, 2005, fromthe further practice
of lawin this State:

DAVI D A. RODGERS

By an Order of the Court of Appeals of Maryland dated April 7,
2005, the followi ng attorney has been di sbarred by consent fromthe
further practice of lawin this State:

BRUCE LESLI E RI CHARDSON
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By an Order of this Court dated April 11, 2005, the foll ow ng
attorney has been disbarred, fromthe further practice of law in
this State:

JAMES L. PRI CHARD

By an Opinion and Order of the Court of Appeals of Maryl and
dated April 13, 2005, the follow ng attorney has been indefinitely
suspended fromthe further practice of lawin this State:

CHARLES J. ZUCKERVAN

By an Opinion and Order of the Court of Appeals of Maryland
dated April 15, 2005, the followi ng attorney has been disbarred
fromthe further practice of lawin this State:

WAYNE MAURI CE M TCHELL
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