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COURT OF APPEALS

ADM NI STRATI VE LAW - DEFERENCE

Facts: Appellant Adventist is a merged asset hospital system
that wished to relocate part of its existing cardiac surgery
program from one hospital to another. It sent a letter of intent
to relocate to the Maryland Health Care Conm ssion, along with a
separate letter detailing that it was not asking for a Certificate
of Need (CON) for a new cardiac surgery program but rather, was
requesting relocation pursuant to Policy 6.0 in the 2004 State
Heal th Pl an. The Comm ssion wote Adventist, stating that it
interpreted Adventist’s request as a request for a new program
Adventist filed a “Petition for Acceptance of Letter of Intent for
Partial Rel ocation of an Existing Cardiac Surgery and Percut aneous
Coronary Intervention Program” The Comm ssion took Adventist’s
petition and two previous letters and subnmitted to the conparative
revi ew process typically used for evaluating CON requests for new
cardi ac surgery prograns. The Conm ssion then rel eased a deci sion
stating that it was appropriate to consi der Adventist’s proposal in
the typical CON review process. Adventist filed a petition for
judicial review in the Crcuit Court for Baltinore Gty,
conpl aining that the Comm ssion’s interpretation of Policy 6.0 was
i mproper. The Grcuit Court found for the Conm ssion, hol ding that
great deference will be given to the interpretation given the
statute by the officers or agency charged with its adm ni stration.

Hel d: Affirned. The Court was faced, specifically, with a
situation involving an adm nistrative agency interpreting its own
regulations in the context of its quasi-judicial rol e.
Adm ni strative agenci es possess an “expertise” and, thus, have a
greater ability to evaluate and determne the matters and issues
that regularly arise, or can be expected to be presented, in the
field in which they operate or in connection with the statute that
they adm nister. Consequently, the interpretation of a statute by
the agency charged with adm nistering the statute is entitled to
great weight. Wien an administrative regulation is anbiguous, in
order to resolve that anbiguity, deference is appropriately given
to the interpretation of that regulation by the adm nistrative
agency pronulgating it.

Adventist Health Care Inc. v. Maryland Health Care Conmi SSi on,
No. 73, Septenber Term 2005, Filed April 12, 2006. Opinion by
Bell, C. J.
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CONSTI TUTI ONAL LAW - FI FTH AMENDMENT PRI VI LEGE AGAI NST SELF-
| NCRI M NATI ON

EVI DENCE - CROSS- EXAM NATI ON - RELEVANCY

Facts: Appellant McKi mMcKenney Si mmons was tried by a jury in
the CGrcuit Court for Howard County and convicted of child abuse,
second degree assault, and reckl ess endangernent of his daughter,
Nyah Simmons. On the norning of March 18, 2003, appellant called
911, stating that his daughter was injured by a fall from her bed.
Shortly before calling 911, he called his wife, Patricia Dockery,

who had left for work approximately an hour earlier. Dockery
advi sed appellant to call 911. Par anedi cs responded to the 911
call, and transported Nyah to Howard County General Hospital.

Subsequently, Nyah was transferred to Johns Hopki ns Hospital.

At trial, the State offered the expert testinony of Dr. Allen
Wal ker, a physician at Johns Hopkins who treated Nyah. Dr. Wl ker
testified that Nyah’s injuries were of a sort that is alnost
excl usi vely caused by viol ent shaking, and that, given the nature
of her injuries, her synptons would have nmanifested al nbst
i medi ately after infliction.

Prior to trial, Dockery sent letters to the State’s Attorney
O fice and to defense counsel indicating that she woul d assert her
Fifth Amendnent privilege against self-incrimnation if called to
testify at appellant’s trial. At trial, appellant did not call
Dockery as a witness. Rather, appellant requested | eave of court
to ask Dr. Wal ker whether his opinion as to the timng of the
mani festation of Nyah's synptons would change if he knew that
Dockery intended to assert her Fifth Anendnent privil ege agai nst
self-incrimnation, and proffered Dockery’'s letters as a basis for
his proposed |ine of cross-exam nation. The trial court denied
appel l ant’ s request.

Hel d: Affirmed. The Court held that Gay v. State, 368 M.
529, 796 A.2d 697 (2002), was inapplicable to the facts of this
case. In Gay, the Court held that, under certain circunstances,
a crimnal defendant may call a witness to the stand in the
presence of the jury in order to have the witness assert his or her
Fifth Amendnent privil ege against self-incrimnation, in order to
permt the jury to drawthe negative inference that the w tness was
the perpetrator of the crinme with which the defendant is charged,
but only after the trial court has determ ned outside the presence
of the jury that the witness is entitled to assert the privilege.
Si nce appel | ant never sought to have Dockery called to the stand to
assert her Fifth Amendnent privilege, the Court rejected
appellant’s claimthat the trial court violated G ay by prohibiting
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appel l ant’ s proposed cross-exam nation of Dr. Wl ker.

The Court also held that the trial court correctly excluded
appel l ant’ s proposed cross-exam nation of Dr. Wl ker on rel evancy
gr ounds. Dr. Walker’s opinion as to the timng of the
mani festation of Nyah’s injuries was based on his opinion
concerning the nature of the injuries, and was not based on any
assunption regarding the identity of the person who inflicted the
I njuries. Thus, evidence of Dockery’s intention to assert her
Fifth Anmendnent privil ege against self-incrimnation if called to
testify was not relevant to challenge the bases of Dr. Walker’s
expert opi nion.

McKim McKenney Simmons v. State of Mryland, No. 57, Septenber
Term 2005, filed April 14, 2006. Opinion by Raker, J.

* % %

COURTS — PERSONAL JURI SDI CT1 ON — GENERAL JURI SDI CT1 ON — DUE PROCESS
— FOREIGN LIM TED PARTNERSHI P — SERVI CE OF PROCESS UPON RESI DENT
AGENT OF DOMESTI C CORPORATE GENERAL PARTNER

Fact s: The Court of Appeals considered whether a Maryl and
state court may exercise personal jurisdiction over a foreign
limted partnership whose only connection to Maryl and consi sts of
its corporate managing general partner's re-incorporation in
Maryl and. The Court considered al so whether that general partner
itself may be held liable for the actions of the foreign limted
partnership entity, occurring outside of Maryland, in a contractual
di spute anong the partners of a second, distinct foreign limted
partnership of which the first foreign limted partnership is the
general partner.

Hel | yer Avenue Limted Partnership ("HALP') was established in
California in the sumer of 2000, pursuant to the California
Uniform Limted Partnership Act, for the purpose of devel oping,
constructing, and managi ng a headquarters building in California
for a communi cati ons conpany. The principal office and place of
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busi ness of HALP also is in California. HALP consists of: M ssion
West Properties, L.P. ("MALP"), the managi ng general partner and
regi stered agent of HALP; Republic Properties Corporation
("Republic"), also a general partner of HALP;, and Steven Gigg
("&igg"), David Peter ("Peter"), and Mentnore Partners LLC
("Mentnore"), the three linmted partners of HALP. The present
action was brought by Republic, Gigg, Peter, and Mentnore
(collectively the "Sui ng HALP Partners") agai nst MALP, t he nmanagi ng
general partner of HALP, and M ssion Wst Properties, Inc.
("MAFNC"), the general partner of MALP

MALP was formed as a limted partnership under Del aware | aw,
but maintains its principal place of business in California.
MAFNC, the general partner of MALP, was incorporated initially
under the | aws of California as a real estate investnent trust, but
| ater was re-incorporated in 1999 under the |laws of Maryland. As
requi red under Maryland law, MANC naned a registered agent in
Maryl and as part of its re-incorporation under Maryland | aw.

The Suing HALP Partners filed a conplaint inthe Grcuit Court
for Baltinore City alleging that MALP, acting through its genera
partner MAN'NC, breached the HALP partnership agreenent by
inmproperly diluting the interests of the Suing HALP Partners in
HALP and failing to make owed distributions. The conplai nt naned
as defendants MALP and MW NC. The Circuit Court denied MALP's and
MANNC s notions to dismiss for |ack of personal jurisdiction.
After a week-long bench trial, the trial judge concluded that,
under California law, MALP and MAN NC breached the partnership
agreenent . Accordingly, judgnents for danmages were entered in
favor of the Suing HALP Partners agai nst both defendants.

The Court of Special Appeals, in a reported opinion, Mission
West Properties, L.P. v. Republic Properties Corporation, 162 M.
App. 17, 873 A 2d 372 (2005), vacated the judgnents agai nst MALP
and MAAFNC. The internedi ate appellate court determ nated that the
Circuit Court |acked personal jurisdiction over MALP. Because
MALP was not domciled in Maryl and, and al t hough "MALP was properly
served with process in Maryland," it "never conducted any activity
of any kind in Maryland." (Enphasis in original). Derivative of
its concl usion regardi ng MALP, the Court of Special Appeal s vacated
the judgnment against MANC as "MAINC face[d] liability only by
virtue of its status as corporate general partner of MALP."

The Court of Appeals granted the petition for certiorari of
the Suing HALP Partners. Republic v. Mission West, 388 Md. 97, 879
A 2d 42 (2005).

Hel d: The Court of Appeal s AFFI RVED t he judgnent of the Court
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of Speci al Appeals. The Suing HALP Partners asserted two theories,
under 8 6-102(a) of the Courts and Judicial Proceedings Article of
the Maryl and Code (1973, 2002 Repl. Vol.), by which a Mryl and
court could acquire and exercise personal jurisdiction over the
foreign limted partnership (MALP). Section 8 6-102(a) provided
that "[a] court may exerci se personal jurisdiction as to any cause
of action over a person domciled in, served with process in,
organi zed under the laws of, or who nmaintains his principal place
of business in the State."

Recogni zing that, through its statutes, Maryland foll ows the
"entity" theory approach to partnerships and Iimted partnerships,
the Court concluded that the state of incorporation of the
corporate entity (MANC) that was the general partner (nmanaging or
otherwise) of a foreign limted partnership (MALP) is not the
domcile of the limted partnership for the purpose of determ ning
personal jurisdiction in Maryland's courts. The Court concl uded
al so that service of process upon the Maryland resident agent of
the corporate general partner (MANC) of the foreign limted
partnership, as outlined under Maryland Rule 2-124(f), does not
confer, by itself, personal jurisdiction over the foreign limted
partnership (MALP) in a Maryland court. Because, on the record in
the present case, the foreign |[imted partnership had no contacts
with Maryland other than the fact that its corporate nmanaging
general partner re-incorporated in the State, the Suing HALP
Partners failed to satisfy the requisite constitutional
requi renents of denonstrating the foreign limted partnership's
m ni mum contacts with the forumwhere in personamjurisdiction was
sought .

Addi tional ly, because there was no evidence that MANC, the
domestic corporate general partner of the foreign limted
partnership, was itself the alleged wongdoer with regard to the
all eged harm to the Suing HALP Partners, the Court vacated the
j udgnment agai nst the donestic corporate general partner as well.

Republ i c Properties Corporation v. Mssion Wst Properties, LP, et.
al., No. 41, Septenber Term 2005, filed April 10, 2006. Opinion
by Harrell, J.

* k%



COURTS - SPECI FI C PERSONAL JURI SDI CTI ON - LONG ARM STATUTE - DUE
PROCESS - M NI MUM CONTACTS - OUT- OF- STATE ATTORNEY - LEGAL ADVI CE
BY TELEPHONE AND LETTER

Facts: Petitioner filed suit agai nst Respondent, an attorney
admtted to practice in Ghio, in the Crcuit Court for Baltinore
City alleging professional nmalpractice stemmng from |egal
representati on undertaken, and advice given, by Respondent from
Chio to Petitioner in Miryland by witten and telephonic
comuni cations in 1985, 1986, and 1994 regarding the need for
expungenment of Petitioner’s OChio juvenile records follow ng

Respondent’s *“successful” representation in 1981 of the then
juvenile Petitioner in a prosecution of Petitioner for the nurder
of his father. Respondent filed a Motion to Dismiss for Lack of

Personal Jurisdiction, whichthe Grcuit Court granted. Petitioner
appeal ed. The Court of Special Appeals affirmed the judgnent of
the Grcuit Court in a reported opinion, Bond v. Messerman, 162 M.
App. 93, 873 A 2d 417 (2005). The Court of Appeals granted
Petitioner’s wit of certiorari, 388 Md. 404, 879 A 2d 1086 (2005).

Petitioner asserted that Respondent gave himincorrect |egal
advi ce regarding the non-disclosability of his prior commtnent to
a mental institution as a result of the 1981 juvenile proceedi ngs
in Chio, which caused Petitioner to be prosecuted by the State of
Maryland in two crimnal cases for answering rel evant questions
falsely on several gun permt applications in Maryland. Relying
upon the Maryland | ong-arm statute, 88 6-103(b)(1) and (3) of the
Courts and Judici al Proceedings Article of the Maryl and Code (1973,
2002 Repl. Vol.), Petitioner argued that Respondent established
m ni mum contacts with Maryland sufficient to justify asserting
personal jurisdiction over him because harm caused by the all eged
mal practi ce was experienced by Petitioner in Maryl and and because
Respondent corresponded with Petitioner knowi ng that Petitioner
resided in Maryl and.

In response, Respondent contended that he did not establish
m ni numcontacts with Maryl and by responding to two of Petitioner’s
|l etters and answering two tel ephone calls placed by Petitioner to
Respondent, stating that he | acked any other contact with the State
of Maryl and. Respondent noted that he initiated contact wth
Petitioner twce only by replying to one letter in 1986 and one
letter in 1994 sent by Petitioner, the content of which strictly
concerned Chio |law and events occurring in Ohio. Respondent did
not solicit business or advertise his professional services in
Maryl and. He maintained no office or agents in Maryl and and nade
no trips to Maryland related to the action. He derived no
additional incone from the alleged provision of |egal advice by
t el ephone and letter in 1985, 1986, and 1994.
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Hel d: Judgnent affirned. Focusi ng on Respondent’s contacts
with Maryland, rather than relying on a site of the “effect of the
injury” analysis, and noting that Respondent initiated contact
relevant to this action only twice and did so by node of interstate
comuni cations, the Court concluded that Respondent did not
establish purposefully mnimumcontacts in Maryl and sufficient, in
a constitutional sense, for Maryland to exercise jurisdiction.

The Court held that to exercise personal jurisdiction over
Respondent, under such circunstances, woul d vi ol ate the Due Process
G ause. Hence, the Court did not find it necessary to resolve
whet her Respondent satisfied either § 6-103(b)(1) or (3) of the
| ong-arm statute (whether a |awer, or other professional, has
transact ed busi ness or perforned a service i n Maryl and under Courts
and Judicial Proceedings Article, §8 6-103(b)(1), or *“causes
tortious injury in the State by an act or omssion in the State”
under 8§ 6-103(b)(3), for purposes of establishing personal
jurisdiction) because the Court construed the |ong-arm statute as
not authorizing the exercise of personal jurisdiction over a
defendant if to exercise specific jurisdiction in a given case
woul d vi ol ate Due Process.

Bond v. Messerman, No. 48, Septenber Term 2005, filed 7 April
2006. Opinion by Harrell, J.

* k%

CRIM NAL LAW - CONDUCT OF JUDGE - TRIAL - COURSE AND CONDUCT OF
TRIAL - REMARKS AND CONDUCT OF JUDGE - URG NG OR COERCI NG JURY

JURY - RIGHT TO TRIAL BY JURY - DENIAL OR | NFRI NGEMENT COF RI GHT -
NUMBER OF JURORS - CONCURRENCE OF LESS THAN WHOLE NUMBER

Facts: Anthony H Butler and Donald N. Lowery, petitioners,
were charged with distribution of a controll ed dangerous subst ance,
possession wth intent to distribute a controlled dangerous
substance, possession of a controlled dangerous substance, and
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three counts of conspiracy. The case was tried before a jury.
During deliberations, the judge received a note fromthe jury which
stated: “W have one juror who does not trust the police no matter
the circunstance.” In response to the note, the judge told the
jury that “anybody who had felt that way should have said so in
voir dire so a challenge could have occurred, and if anybody
del i berates with that spirit now, | suggest they m ght be violating
their oath.” The judge then deni ed defense counsels’ notion for a
mstrial. The jury subsequently found Butler guilty on all counts
and Lowery qguilty of only the conspiracy counts. The Court of
Speci al Appeals affirmed the convictions in an unreported opinion.

Hel d: Reversed and renanded for a new trial. A judge has
great influence upon the jury as a central figure inatrial. H's
or her coments carry great weight in the jurors’ mnds. Judges,
therefore, nust be very careful in the way they address the jury to
avoi d i nproper influence. |In situations such as the one present in
this case the judge has a nunber of options. He or she could
sinply allowthe jury to continue deliberations; conduct voir dire
to determ ne whether the alleged bias is present and a mstrial
should be granted; or give the jury Miryland Pattern Jury
Instruction-Crimnal 2:01 onthe unaninmty requirenent and conti nue
del i berations. The judge nmust not, however, nake coments which
would tend to influence a juror’s opinion as to the facts of the

case. The judge’s comment stating that a juror’s firmly held
belief may be a violation of his or her oath inplies that adherence
to that belief could result in punishment. It sends a nessage to

the juror that he or she shoul d abandon the position held and join
the majority of the jury. Such inplications are inproper.

Ant hony H. Butler and Donald N. Lowery v. State of Maryl and, No 83,
Sept enber Term 2005, filed April 13, 2006. Opinion by Cathell, J.

* k% %

CRIM NAL LAW - DUTY TO DI SCLOSE EXCULPATORY EVI DENCE

Facts: Appellee WIlianms was charged and convicted of nurder.
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The conviction was based, in large part, on the testinony of a
jailhouse informant. At trial, the informant mai ntained that no
prom ses had been nade to him In reality, the informant had a
hi story of exchanging information for benefits. The informant’s
status as a paid and registered informant was not nade known to
def ense counsel at trial, because the State’s Attorney prosecuting
Wl lianms clainmed ignorance as to the informant’s status, despite
his status being known to others within the State’s Attorney’s
Ofice. The defendant filed a post conviction notion upon | earning
of the informant’s status. It was denied, the post conviction
court holding that Maryland Rul e 4-263 (g), the rule governing the
di scl osure of excul patory evidence, and Brady v. Maryland, 373 U. S.
83, 83 S. C. 1194, 10 L. Ed. 2d 215 (1963), did not apply to those
state officials unconnected with the case. The Court of Speci al
Appeal s reversed, holding that Brady did extend beyond the
i ndi vi dual prosecutor, enconpassing exculpatory or mtigating
i nformati on known to any prosecutor in the office.

Held: Affirmed. Maryland Rule 4-263 (g) extends not only to
excul patory or mtigating information pertaining to State's
W tnesses known by the Assistant State’'s Attorney actually
prosecuting a specific crimnal case and the related officers
participating in that prosecution, but also to such information
known to the other Assistant State’'s Attorneys in the sane office.
Brady v. Maryland has the sane reach.

State v. Tony WIllians, No. 97, Septenber Term 2003, Filed Apri
14, 2006. Opinion by Bell, C. J.

* k% %

REAL PROPERTY - EASEMENTS - EXTENT OF RI GHT, USE AND OBSTRUCTI ON -
RELATI ON BETWEEN OMERS OF DOM NANT AND SERVI ENT TENEMENTS | N
GENERAL - TRADI TI ONAL EASEMENT LAW APPLI ES TO CONDOM NI UMVS

EASEMENTS - EXTENT OF RI GHT, USE AND OBSTRUCTI ON - EXTENT OF RI GHT
- BY EXPRESS GRANT OR RESERVATI ON - LOCATI ON - PRACTI CAL LOCATI ON
BY PARTI ES - WHEN | NTERPRETI NG EASEMENTS, LOOK TO THE | NTENTI ON OF
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THE PARTI ES AT THE TI ME OF THE GRANT AND THEN TO WHAT | S REASONABLE
AND NECESSARY FOR THE PROPER ENJOYMENT OF THE EASENENT.

CONDOM NTUM -  COVMON  ELEMENTS; MANAGEMENT ~ AND CONTROL -

| MPROVEMENTS AND ALTERATI ONS - WHERE AN | NHERENT PROBLEM RESULTS
FROM AN [N TIAL CONSTRUCTI ON DEFECT AND VWHERE THE CONDOM NI UM
DECLARATI ON CONTAI NS AN EXPRESS EASEMENT AND THERE 1S A BYLAW
EXCEPTI ON PERM TTl NG REPAI R W THOUT PRI OR APPROVAL, SUCH REPAI R VAY
BE MADE

Facts: In 1991, Danetta Garfink, petitioner, purchased a nodel
condom niumunit at the reginme known as The C oisters at Charles
Condomi niuns in Baltinmore County (“Condom niunf). The O oisters at
Charles, Inc. ("Respondent” or “Council”) is a duly organized
corporation, serving as the Condom nium s council of owners.

The original construction provided installed household
appl i ances, including a clothes dryer. The clothes dryer in
guestion, as originally installed, was vented into the furnace room
of the house, rather than to the exterior, as required by the

pertinent building codes and regulations. This created a
potential ly dangerous situation, as the dryer was venting exhaust,
heat, lint and noisture into the furnace room where two furnaces

and a hot water heater, each of which were fired by gas burners,
wer e | ocat ed.

In 2000, the clothes dryer stopped worKking. Petitioner
contacted Sears Roebuck & Co. for a replacenent. Sears, however,
refused to install a newclothes dryer after inspecting the venting
and di scovering the potential fire hazzard.

Petitioner then had the venting system re-routed to conply
wi th building codes and regul ations. The resulting dryer exhaust
venting system passed through the exterior wall of her garage and
vent ed exhaust material through a standard exterior vent outside.
Petitioner did not seek or obtain perm ssion from respondent to
install the exterior vent. Petitioner’s neighbor conplained to
respondent about the vent, as its location was approximtely 17
feet directly across fromhis front door.

On July 1, 2003, respondent filed a Conplaint for Pernmanent
Injunction in the Circuit Court for Baltinore County against
petitioner, seeking a court order for renoval of the exterior dryer
exhaust vent in question. On June 28, 2004, petitioner filed a
Motion for Summary Judgnent, which was denied. The Circuit Court
found in favor of respondent and on August 18, 2004, issued a
Menor andum Deci sion and Order entering a declaratory judgnent and
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a mndatory injunction conpelling petitioner to renove the
af orenenti oned exhaust vent.

The Circuit Court based its decision on a review of the
Condom niunmi's Declaration and Bylaws and found “that it was the
intention of the Unit Omers to permt individual unit owners to
mai ntain the services to their units in a manner that does not

alter the exterior appearance of their unit. In the event that
sone alterations are necessary, the unit owners nust adhere to the
proper procedures as outlined in the Bylaws.” The G rcuit Court

found that petitioner neither notified nor obtained consent from
t he respondent concerning her plans to install a dryer vent on the
out si de wall of her condom niumunit in contravention of the terns
of the Byl aws.

On Septenber 8, 2004, petitioner filed a Notice of Appeal to
the Court of Special Appeals. |In response, on Septenber 9, 2004,
the Circuit Court stayed the injunction pending resolution of the
appeal .

The Court of Special Appeals, in an unreported opinion,
affirmed the judgnment of the Grcuit Court. Petitioner filed a
petition for wit of certiorari, which the Court of Appeals
granted. Garfink v. The Cloisters at Charles, Inc., 389 M. 398,
885 A.2d 823 (2005).

Hel d: Reversed. The Court of Appeals found that the
Condom nium s Declaration provides for an express easenent for
mai nt enance and repair of ducts and vents passing through the
common el enents of the Condom nium and that the Byl aws provide an
exclusion from the requirenment of obtaining prior Board approval
under the specific circunstances of the case. Traditional easenent
| aw applies to condomniuns and if there is any question of the
| ocation of an easenent, courts should | ook to the intention of the
parties at the time of the grant and then to what is reasonabl e and
necessary for the proper enjoynent of the easenent. The Court of
Appeal s found that the specific provisions of the Condom niuns
Declaration and Bylaws allow petitioner to repair the inherent
construction defect that relates to the safe use of her prem ses
wi t hout prior approval.

Danetta Garfink v. The Cloisters at Charles, Inc., No. 79 Septenber
Term 2005, filed April 13, 2006. Opinion by Cathell, J.

* k%
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TIME - ARTICLE 1 § 36 - RULES OF CONSTRUCTI ON

MUNI Cl PAL CORPORATI ONS - ANNEXATION - ARTICLE 23A § 19(d) - TIME
VWHEN PUBLI C HEARI NG CAN BE HELD ON ANNEXATI ON RESOLUTI ON

MUNI Cl PAL _CORPORATIONS - ANNEXATION - ARTICLE 23A 8§ 19(e) -
EFFECTI VE DATE OF ANNEXATI ON RESCOLUTI ON

Facts: Petitioner Qakland introduced an annexation resol ution
at a regular neeting of the Oakland Town Council to enlarge its
corporate boundaries by annexing unincorporated | and on March 16,
2004. After issuing the requisite public notices pertaining to the
resol uti on, QGakland held a hearing on the annexation resol ution on
April 23, 2004, and the resol ution was enacted foll owi ng the public
hearing, and it provided that it would be effective on June 8,
2004.

Respondent Mountain Lake Park introduced an annexation
resolution at a special neeting of the Muntain Lake Park Town
Counci | to enlarge its corporate boundaries by annexing
uni ncor porated | and, including sonme of the sane | and OGakl and sought
to annex, on March 17, 2004. After issuing the requisite public
notices pertaining to the resolution, Muntain Lake Park held a
hearing on the annexation resolution on April 28, 2004, and the
resol uti on was enacted follow ng the public hearing, and provided
that it would be effective on June 13, 2004.

On a petition submtted by residents of the area to be annexed
on April 29, 2004, Mountai n Lake Park held a referendumel ecti on on
May 22, 2004. By operation of |aw, Muntain Lake Park’s resol ution
woul d then be effective two weeks after the election on June 5,
2004, assuming that it had adhered to other requirenents of the
annexation statute.

Mount ai n Lake Park filed a Conplaint for Declaratory Relief in
the Grcuit Court for Garrett County, seeking a declaration that
t he Oakl and resol uti on was voi d because it did not conply with the
notice requirenent of Article 23A 8§ 19(d). Gakl and’ s Count er -
Conpl ai nt sought a declaration, inter alia, that the referendum
election on the Muntain Lake resolution was void, and had no
I npact on the effective date of the QGakland resol ution.

The CGircuit Court ruled that Cakland did not conply with the
requirements of Article 23A 8§ 19(d) because the hearing that
Cakl and hel d on April 23, 2004 was “not | ess than 15 days after the
fourth publication of the notices” under the statute. Gakl and
noted a tinely appeal to the Court of Special Appeals, and the
Court of Appeals granted Gakland s petition for certiorari, while
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the case was pendi ng before the internedi ate appell ate court.

Hel d: Reversed and remanded for judgment consistent with the
opi nion. The Court of Appeals concluded the hearing Oakland held
on April 23, 2004 conplied with the requirenents of Article 23A §
19(d). The Crcuit Court calculated the tine required under the
annexation statute i nproperly, because it did not apply the uniform
met hod for tinme conputation set out in Article 1 8 36 and Maryl and
Rule 1-203. The Circuit Court erred by not excluding the day on
which the fourth publication of notices occurred (April 8, 2004)
and including the day on which the public hearing was held (Apri
23, 2004) inits tinme conputation, as required by Article 1 § 36.
Pursuant to Article 1 8 36, the calculation of tinme should have
commenced on April 9, 2004, the day after the fourth publication of
notices occurred. Fifteen days from April 9, 2004 is April 23,
2004, which is neither a Sunday nor a legal holiday, and thus
Cakl and properly held the public hearing on the annexation
resolution on that day. The Court concluded further that the
General Assenbly’s use of the phrase “not less than” in Article 23A
8 19 was an insufficient indicia of intent to depart from the
general statutory rule for conputation of tine.

The Court of Appeals concluded also that the Muntain Lake
Park annexation resolution was invalid for two reasons. First,
Mountain Lake Park held a referendum election on the petition
submtted by residents of Parkwood Village East, an apartnent
conplex within the area to be annexed, prior to the concl usion of
the forty-five days provided by Article 23A 8 19 (f) - (h) for the
subm ssion of referendum petitions by each constituency possibly
affected by the annexation. Second, Muntain Lake Park’s argunent
that its resolution was effective on June 5, 2004, prior to the
effective date of QGakland’ s resolution, nust be rejected by
operation of the annexation statute. Article 23A 8 19(e) provides
in pertinent part that “[t]he resol ution shall not becone effective
until at least forty-five (45) days following its final enactnent.”
The Mountai n Lake resol ution could not have been effective on June
5, 2004 because that was less than forty-five days after it was
enacted by Mountain Lake Park’s Town Council .

Mayor and Town Council of Gakland v. Mayor and Town Council of
Mountain Lake Park, Et. Al., No. 60, Septenber Term 2005, filed
April 17, 2006. Opinion by Raker, J.

* % %
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COURT OF SPECIAL APPEALS

ADM NI STRATI VE LAW- JUDI Gl AL REVI EW COF ADM NI STRATI VE DECI SI ONS -
PETI TI ON OR APPLI CATI ON - THE BURDEN IS ON THE PETITIONER TO
ENSURE THAT I TS PETITION FOR REVI EW OF AN ADM NI STRATI VE AGENCY
DECI SION |'S PROPERLY PRESENTED FOR DECI SION, BUT | F THE FAI LURE TO
ACHI EVE THAT 1S NOT CAUSED BY THE PETI TI ONER, THE PETI TI ONER SHOULD
NOT SUFFER THE CONSEQUENCES OF DI SM SSAL.

AN MALS - LICENSES - REGULATION IN GENERAL - THE CIRCU T COURT
COULD NOT SUWMARI LY REVERSE THE DI RECTOR OF THE AN MAL SERVI CES
Dl VI SI ON' S DETERM NATI ON THAT OMNER S DOG WAS POTENTI ALLY DANGEROUS
AND HAD TO BE MJZZLED UNDER CERTAI N Cl RCUMSTANCES, WHERE THE ANI VAL
MATTERS HEARI NG BOARD FAILED TO SEND NOTICE OF THE PETITION FOR
REVI EW TO THE PARTI ES BEFORE I T AND FAI LED TO TRANSM T THE RECORD
TO THE COURT.

Fact s: The Director declared appellee’s dog “potentially
dangerous,” based on a finding that the dog attacked and injured
anot her ani mal, and ordered appellee “to keep [the dog] nuzzl ed and
on a non-retractable nylon or |eather |eash when off [appellee’s]

prem ses.” Appell ee appealed to the Board.

On March 22, 2004, the Board held a hearing and, on April 27,
2004, issued an opinion and order affirmng the Drector’s
deci si on.

On May 4, 2004, appellee filed a petition for judicial review
incircuit court. The circuit court rmailed a copy of the petition
to the Board, as required by Rule 7-202(d)(1).

The Board did not give witten notice to all parties to the
proceedi ngs before it, as required by Rule 7-202(d)(3), and did not
file a certificate of conpliance with section (d), as required by
Rul e 7-202(e).

By letter dated May 17, 2004, the circuit court mailed a
letter to counsel for appellee and to the Animal Servi ces Division,
but not to the County Attorney’'s office, counsel for the Director,
advi sing that the case had been specially assigned to a particul ar
j udge.

Rul e 7-206(c) provides that “the agency shall transmt to the
clerk of the circuit court the original or a certified copy of the
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record of its proceedings within 60 days after the agency receives
[a]... petition for judicial review” The record “shall include
the transcript of testinony and all exhibits and ot her papers filed
in the agency proceeding . . . .” Rule 7-206(a). The agency nay
require the petitioner to pay the expense of transcribing
testimony, which “shall be taxed as costs.” 1d.

The Board did not transmt the record to the circuit court, as
required by Rule 7-206(c).

On Septenber 10, 2004, appellee filed, in circuit court, a
notion to reverse the Board s decision, based on the Board's
failure to transmt the record. According to the certificate of
service, appellee’s counsel mailed a copy of the notion to the
Director but not to the County Attorney’ s office. No response was
filed to the notion.

On Cctober 14, 2004, the circuit court mailed notice of a
hearing, schedul ed for Cctober 28, to counsel for appellee and to
the Animal Services Division but not to the County Attorney’s
of fice. On Cctober 28, 2004, the court held a hearing and, by
order bearing the sanme date, reversed the Board' s deci sion.

The circuit court mailed copies of the October 28 order, but
it is not clear to whomthey were nailed. At sone point, the Board
and the County Attorney’'s office apparently received the order
The Board caused a transcript of testinony to be prepared at its
expense and, on Decenber 1, 2004, forwarded the record, including
the transcript, to the circuit court. On Decenber 2, 2004,
appel l ant, through the County Attorney, filed, in circuit court, a
response to the petition for judicial review and a notion for
reconsi derati on. Appel | ant asserted that the Board's staff had
failed to take action, but contended that reversal of the Board s
deci si on was not an appropriate renedy.

On Decenber 14, 2004, appellee filed an opposition to the
notion. On March 23, 2005, the court held a hearing and, by order
bearing the sanme date, denied the notion, based on the Board's
unti el i ness.

Hel d: Rever sed. A court on judicial review of an
adm nistrative decision cannot summarily reverse the agency's
decision for failing to transmt tinely the record of its
proceedi ngs. Qur governnental structure prevents the judiciary
from reversing an admnistrative agency unless the agency’'s
decision fails to pass nuster under the applicable standard of
review. \Wen the Board failed to send notice of the petition for
judicial reviewto the parties before it and failed to transnit the
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record, the court, under Rule 7-206, had the authority to dism ss
the petition for judicial review or to extend the time for
transmitting the record. There is nothing in the Maryl and Rul es
permtting summary reversal of such an agency’s decision, w thout
revi ew of the record.

Mont gonery County, Mryland v. Carter Post, No. 327, Septenber
Term 2005, filed Decenber 23, 2005. Opinion by Eyler, James R
J.

* % %

GVIL PROCEDURE - DEFAULT JUDGVENT - RULE 2-613 - DOMESTIC
RELATI ONS

Facts: The GCircuit Court for Charles County entered an order
of default against appellant Anita Wells, in a divorce and child
custody action brought against her by appellee Mchael Wlls.
After a master’s hearing, which Anita did not attend, the court
entered a default judgnment of absolute divorce, granted custody of
the parties’ child to Mchael, and ordered Anita to pay child
support.

Anita filed a notion to vacate the order of default and a
notion for newtrial or to alter or anend the default judgnent, to
whi ch she attached her own affidavit. She alleged that she had
been served with a conpl ai nt and sumons, but that M chael had told
her to “tear up” the papers because he wanted to work on the
marri age. She also alleged that she had never received any
docunents fromthe court relating to the divorce action, and that
she was not aware of the divorce until a deputy sheriff arrived at
the marital hone and told her to vacate the prem ses. She cl ai ned
that Mchael had commtted fraud by wusurping her nmail and
preventing her from participating in the divorce proceedings.
Anita requested a hearing on her notions.

M chael opposed Anita’'s notions and denied the allegations
cont ai ned therein. Hi s opposition was supported by his own
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affidavit. Wthout a hearing, the court denied Anita’ s notions.

Hel d: The Court of Special Appeals vacated the judgnment on
all issues except divorce. The Court remanded the case for an
evidentiary hearing on the issue of fraud with respect to the
judgnent of divorce and for a newtrial on all other issues. The
default judgnment on all issues except divorce was subject to the
circuit court’s broad revisory power under MI. Rules 2-535(a) and
2-534, and the court abused its discretion in denying Anita s
notion to vacate the judgnment on those issues. The default
j udgnent of divorce was subject to revision under Rule 2-535(b) for
fraud, and the court abused its discretion by failing to hold an
evidentiary hearing on that issue.

Under Rule 2-613(g), a default judgnent is not subject to the
broad revi sory power of the circuit court for unenrolled judgnents,
under Rule 2-535(a), except “as to the relief granted.” In a
di vorce case, decisions on the issues of child custody, visitation,
support, equitable distribution, alinony, and attorney’s fees are

decisions “as to the relief granted.” Accordingly, a default
j udgnment entered on any of those issues is subject to the court’s
revisory power under Rule 2-535(a). Because Anita nmde a

sufficient show ng of an actual controversy as to those issues, the
court abused its discretion in denying her notion to vacate.

A decision on the issue of divorce is not a decision “as to
the relief granted,” and, therefore, a default judgnment entered on
di vorce is not subject to the court’s revisory power under Rule 2-
535(a). Such a judgnent is subject to revision only under Rule 2-
535(b), for fraud, m stake, or irregularity. Because the court was
presented with conflicting affidavit evidence on the question
whet her the default judgnment of divorce was obtained by fraud
Anita requested a hearing, and resolution of the dispute depended
upon a demeanor - based credibility assessnent of Anita and M chael,
the court should have held an evidentiary hearing in order to
deci de the notion to vacate judgnent on the issue of divorce.

VWlls v. Wlls, No. 845, Septenber Term 2005, filed April 13, 2006.
Opi nion by Eyler, Deborah S., J.

* % *
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CONTRACTS — MATERIAL BREACH — RECISSION — “H G+ LOW SETTLEMENT
AGREEMENT — “NO APPEALS” CLAUSE

Facts: Marina Maslow, appellant, sued Apparo Vanguri, MD.,
appel l ee, for nedical malpractice. During the course of a jury
trial, the parties entered into a “Hi gh-Low settlenment agreenent
(“Agreenent”), the terns of which were placed on the record and
reduced to witing. Pursuant to the Agreenent, both parties
agreed, inter alia, not to appeal the jury' s verdict. Nonetheless,
after the jury returned a verdict in favor of appellee, appellant
appeal ed to this Court, which affirmed (“Maslow I"). Thereafter
appel lee refused to pay appellant the agreed-upon “low of
$250, 000. Appellant then filed a “Mtion to Enforce Hi gh/Low
Settlenment,” which was denied by the Crcuit Court for Baltinore
County. This appeal (“Maslow I11") foll owed.

Hel d: Af firmed. Settlement agreenents are enforceable as
i ndependent contracts, subject to the sane general rules of
construction that apply to other contracts. Appl ying those
principles, the Court determ ned that the Agreenent constituted a
cl ear and unanbi guous contract, the terns of which barred an appeal
of the jury's verdict, in exchange for the parties’ commtnent to
pay or accept the high-low figures. In the absence of the
Agreenent, appellee woul d not have had any financial obligation to
appel l ant. Under the Agreenent, however, appellee would have owed
appel | ant $250, 000, despite the jury’ s exoneration of him Yet, in
breach of the Agreenent, appellant pursued an appeal to this Court
(Maslow I), and lost. The record indicates that, while appellant’s
first appeal was pending, appellee’ s insurance carrier agreed to
abi de by the Agreenent, offering to pay the $250, 000, conditioned
on her abandonnent of the appeal. Appellant refused to do so.

Appel I ant did not di spute that, under the Agreenent, no appeal
was permtted fromthe jury’'s verdict. However, she contended t hat
her breach was not material. Therefore, she argued in Maslow II
that appellee was nerely entitled to damages, not recission.
Mor eover, she contended that reci ssion was not appropriate because
the parties never expressly agreed to the renmedy of recission in
the event of a breach.

In Maryland, the general rule is that where there has been a
material breach of a contract, the non-breaching party has the

right to rescind the agreenent. The Court was satisfied that
appel  ant’ s conduct constituted a material breach of the Agreenent,
thereby entitling appellee to recission. It reasoned that the “no

appeal s” provision was a central elenent of the Agreenent, and
appel l ant’ s appeal of the jury' s verdict (Maslow I) constituted a
mat eri al, substantial breach tending to defeat the object of the
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contract. The point of a high/low settlenent agreenment was to
l[imt the parties’ exposure and to obtain finality. That purpose
was not achi eved because of the first appeal.

Marina Maslow v. Apparo Vanquri, No. 564, Septenber Term 2005,
filed April 11, 2006. Opinion by Hollander, J.

* % %

COURTS - PREVIOQUS DECISIONS AS CONTROLLING OR AS PRECEDENTS -
DECI SI ON OF PENNSYLVANI A SUPERI OR COURT THAT STOP OF DEFENDANT | N
THAT STATE LACKED PROBABLE CAUSE WAS BI NDI NG ON COURT OF SPECI AL
APPEALS | N CONSI DERI NG DEFENDANT' S APPEAL FROM CONVI CTION FOR
BURGLARY I N MARYLAND, WH CH WAS BASED |IN PART ON EVI DENCE FOUND
DURI NG STOP; SUPERI OR COURT APPLI ED PENNSYLVANI A STATUTORY LAW I N
REACHI NG | TS DECI SI ON.

COURTS - PREVIOUS DECISIONS AS CONTROLLING OR AS PRECEDENTS -
DECI SI ON OF PENNSYLVANI A SUPERI OR COURT THAT REMEDY FOR | LLEGAL
STOP OF DEFENDANT I N THAT STATE WAS EXCLUSI ON OF EVI DENCE OBTAI NED
DURING STOP WAS NOT BINDING ON COURT OF SPECIAL APPEALS [N
CONSI DERI NG DEFENDANT' S APPEAL FROM CONVI CTI ON FOR BURGLARY | N
MARYLAND, WHI CH WAS BASED | N PART ON EVI DENCE FOUND DURI NG STOP;
SUPERI OR COURT' S REMEDY APPL| ED FEDERAL EXCLUSI ONARY RULE.

COURTS - PREVIOUS DECISIONS AS CONTROLLING OR AS PRECEDENTS -
DECI SI ON OF PENNSYLVANI A SUPERI OR COURT THAT STOP OF DEFENDANT | N
THAT STATE LACKED REASONABLE SUSPI CI ON WAS NOT BI NDI NG ON COURT OF
SPECI AL APPEALS | N CONSI DERI NG DEFENDANT' S APPEAL FROM CONVI CTI ON
FOR BURGLARY | N MARYLAND, V\HI CH WAS BASED | N PART ON EVI DENCE FOUND
DURI NG STOP; SUPERI OR COURT' S DECI SI ON APPEARED TO HAVE BEEN BASED
SOLELY ON FEDERAL CONSTI TUTI ONAL REQUI REMENTS.

ARREST - GROUNDS FOR STOP OR I NVESTI GATION - POLICE OFFI CER DI D
NOT HAVE REASONABLE SUSPICION TO MAKE | NVESTI GATORY STOP OF
DEFENDANT, EVEN THOUGH OFFI CER WAS AWARE THAT SUSPECT | N BURGLARY
WAS BLACK MALE WEARI NG CHARCOAL GRAY CLOTHI NG AND DARK BLUE CAP AND
THAT, SEVERAL WEEKS BEFORE, THERE WERE NUMBER OF BURGLARY AND
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TRESPASS | NCI DENTS | N SAME GENERAL AREA, DEFENDANT WAS BLACK NALE
WALKI NG ALONG ROAD IN DARK CAP AND DARK CLOTHI NG AND APPARENTLY
COVERED H S FACE, ENTERED VEH CLE, AND DROVE AVAY; WEARI NG DARK
CLOTH NG WAS NOT__ UNCOVMON I N M DDLE OF W NTER, WH CH WAS VWHEN STOP
WAS MADE, AND PRI OR REPORTED CRI MES OCCURRED ANYWHERE FROM ONE- HALF
MLE TO TEN M LES AVWAY FROM STOP AND ONE WEEK TO ONE MONTH BEFORE
STOP.

CRIRM NAL LAW - EVIDENCE - EFFECT OF ILLEGAL CONDUCT ON OTHER
EVIDENCE - |ILLEGAL STOP OF DEFENDANT BEFORE SEARCH | NCI DENT TO
ARREST ON OUTSTANDI NG WARRANT DI D NOT_ REQUI RE EXCLUSI ON OF EVI DENCE
OBTAI NED DURI NG SEARCH, POLI CE OFFI CER DI D NOT _STOP DEFENDANT FOR
PURPOSE OF ENFORCING WARRANT BUT, RATHER, FOR PURPOSE OF
| NVESTI GATI NG WHETHER DEFENDANT WAS I NVOLVED I N BURG.ARY, AND
NEI THER DEFENDANT' S PERSON NOR H S I DENTITY WAS A FRU T OF | LLEGAL
STOP.

Fact s: The charge and conviction in this case was based on
the theft of property, taken on Cctober 11, 2002 fromthe resi dence
of Joseph Marinelli, in Washington County.

On February 12, 2003, prior to the filing of charges in
Washi ngton County, Oficer Cdifford Wikert, with the Carroll
Vall ey Borough Police Departnent in the Commonwealth of
Pennsyl vani a, stopped appellant while appellant was driving a
vehi cl e. Subsequent |y, Pennsylvania charged appellant wth the
theft of property stolen from WIlliam Wl sh in Pennsylvania in
Cct ober 2001. Appellant filed a notion to suppress evidence
obtained as a result of the stop of his vehicle. The Court of
Common Pl eas, Adans County, the trial court, denied the notion. A
jury convicted appellant of theft, and appellant appealed to the
Superior Court of Pennsylvania. The Superior Court, in an opinion
dated June 7, 2004, | abel ed “non-precedential,” reversed the tri al
court’s ruling on the notion to suppress and “vacated” the
“judgnment of sentence.” The facts, in pertinent part, as set forth
in the Superior Court’s opinion (quoting fromthe trial court’s
opi nion) are as foll ows.

On February 12, 2003, at approximately [6:40
p.m], Oficer Aifford Wikert of the Carrol

Val | ey Borough Police Departnent, while in a
mar ked vehicle on routine patrol, observed a
red Dodge Sundance unoccupi ed and parked in a
no- par ki ng zone al ong Northern Pike Trail. As
he proceeded down the roadway past the
vehicle, Oficer Wikert observed a bl ack mal e
i ndi vidual wearing a dark stocking cap and
dark clothing wal king toward the vehicle. As
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O ficer Wikert passed this individual
Oficer Weikert observed this individual bend
over and apparently cover his face from
Oficer Wikert’'s view Alerted by these
actions, Oficer Wikert proceeded down the
road, imediately turned his vehicle around
and returned towards the area where he
observed the individual and the vehicle. As
he headed towards the parked vehicle, Oficer
Wei kert observed the red Dodge Sundance pass
him at high rate of speed. Based upon the
di stance between the |ocation where Oficer
Wei kert initially observed [appellant], the
| ocation of the parked vehicle and the anmount
of time that passed while Oficer Wikert
turned his vehicle around, Oficer Wikert
opi ned that the individual nust have sprinted
to the vehicle since the time of his initial
observation. Wen the Dodge Sundance passed
the police vehicle, Oficer Wikert once again
turned his vehicle around in order to follow
the Dodge Sundance. Wile following the
vehicle, he estinmated it was traveling at a
rate of speed of 40 mles per hour in a 25
m | e per hour zone.

Oficer Wikert indicated that at the tinme he
observed the individual walking along the
roadway, he was aware of a description of a
suspect from a February 5, 2003 incident, in
whi ch a known eyew tness described a person
I nvol ved in an attenpted burgl ary.
Specifically, Oficer Wikert was aware that
t he suspect involved in the February 5, 2003,
i nci dent was wearing charcoal gray clothing, a
dark blue cap, and was a black male between
5'6" and 5 10" in height. Oficer Wikert
was al so aware that several weeks prior to
this incident there were a nunber of burglary

or crim nal trespass related incidents
occurring in the Carroll Valley Borough
area. ..

Prior to the stop of the individual’'s vehicle,

Oficer Weikert was also aware that the

investigation into the crimnal incidents .
reveal ed that each of the incidents occurred
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between 6:00 p.m and 9:00 p.m, which was a
time consistent with the time of Oficer
Wei kert’ s observation of the subject in dark
clothing. According to Oficer Wikert, the
recent nunber of burglaries within the Carrol
Val l ey area was excessive and unusual based
upon his experience as a Carroll Valley police
officer and his famliarity with the area.

- Oficer Weikert initiated a traffic stop
of the vehicle. At the tine of the traffic
stop, O ficer Weikert observed in plain viewa
| arge screwdriver within the vehicle, which
appeared to him to be consistent with a
screwdriver capable of making pry nmarks
[simlar to those] found at [the other recent
burglaries]. Oficer Wikert identified the
driver as appellant and took himinto custody
on outstanding warrants from a neighboring
jurisdiction. As a result of a search
incident to his arrest, several itens of rare
United States Currency and a savings bond
titled in another person’s nane were recovered
from [his] person. The screwdriver was
seized, the vehicle was inpounded, and a
search warrant was obtained for a search of
the vehicle. During the subsequent search, a
nunber of pieces of jewelry were found in the
front consol e and seized as evi dence.

Held: Affirnmed. The Court of Special Appeals affirmed the
trial court’s ruling denying appellant’s nmotion to suppress
evi dence based on (1) the alleged illegality of his arrest and (2)
the |l egal sufficiency of the evidence to sustain his conviction, on
slightly different grounds than those argued by the parties, and
affirmed the trial court’s judgnent.

The first issue the Court addressed was whether the decision
by t he Pennsyl vani a Superior Court was binding with respect to its
hol di ng that the stop of appellant was illegal. The issue turned
on whet her the decision was prem sed on Pennsylvania state | aw or
federal constitutional |aw The Court concluded that the
Pennsyl vani a decision relating to the illegality of the stop, to
the extent it concluded there was no probable cause to believe a
traffic violation had occurred, was binding on this court because
it was prem sed on state statutory |law (the notor vehicle code).
The Court found that the renedy of suppression was not binding,
however, because it was prem sed on federal |law, not a state rule
of suppression. The decision was also not binding with respect to
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its conclusion that there was no reasonabl e articul abl e suspi ci on
of crimnal activity.

The Court reasoned that the Superior Court did not reference
any exclusionary rule that m ght exist under Pennsylvania |aw for
violation of the vehicle code. Additionally, no such excl usionary
rule had been called to the Court’s attention, and its own check
reveal ed none. Consequently, the Court concl uded t hat the Superi or
Court determned that there was no valid stop under federa
constitutional |aw because there was no probable cause for a
traffic stop under Pennsylvania statutory |aw. Thus, the Superior
Court applied the federal exclusionary rule as a renedy, and that
portion of the decision was not binding on the Court of Special
Appeal s. The Court al so found that the Superior Court’s concl usion
that the officer |acked reasonable articulable suspicion of
crimnal activity was based solely on federal constitutiona
requirenents. Thus, it was |ikew se not binding on the Court.

The Court of Special Appeals then went on to agree with the
Pennsyl vania court, that the stop was unlawful wunder federal
constitutional Ilaw, based on |ack of reasonable articulable
suspi cion. Absent a warrant or probable cause, the forced stop of
a notorist may be had under the Fourth Amendnent when the police
officer is able to point to specific and articul able facts which,
taken together wth rational inferences from these facts,
reasonably warrant the intrusion. To determ ne whether an officer
had reasonable articulable suspicion to justify a Terry stop,
courts nust look at the totality of the circunstances of each case
to see whether the detaining officer has a particularized and
obj ective basis for suspecting |egal w ongdoing.

The Court held that, despite any simlarities between the
vague description of the burglary suspect and appellant, the
of ficer | acked reasonabl e articul abl e suspicion to stop and detain
appel l ant. The Court pointed out that wearing dark clothing is not
uncommon in the mddle of the winter, and does not al one give rise
to reasonabl e articul abl e suspicion. Additionally, the Court found
that, aside from appellant’s race and the col or of his clothing,
the other factors giving rise to reasonable suspicion were “too
tenuously corroborated, or not corroborated at all.”

Finally, the Court held that the illegal stop was attenuated
because the arrest was pursuant to an outstandi ng warrant; thus,
the circuit court was correct in denying appellant’s notion to
suppress evi dence.

The Court of Special Appeals declined to apply the
exclusionary rule in this situation. The Court reasoned that the
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exclusionary rule does not apply if the connection between the
illegal conduct and the discovery of evidence has becone
sufficiently attenuated. The Court explained that there was an
i1legal stop, but there was a preexisting arrest warrant. The
officer did not nmake the stop for the purpose of enforcing the
warrant, and in fact, did not know that the then-unidentified
person in the vehicle was subject to an outstandi ng warrant. Thus,
the Court held that the exclusionary rule did not require that the
evi dence obtained as a result of the search incident to a valid
arrest on an outstandi ng warrant be suppressed.

Ernest James Myers v. State of Maryland, No. 233, Septenber Term
2005. Opinion by Eyler, J., decided Novenber 4, 2005.

* k% %

CRIM NAL LAW - CONFESSIONS - DELAY IN PRESENTMENT AS FACTOR I N
VOLUNTARI NESS OF CONFESSI ON - EFFECTI VENESS OF WAl VER OF RI GHT OF
PROVPT PRESENTMENT - SECTION 10-912 OF COURTS AND JUDI O AL
PROCEEDI NGS ARTI CLE - RULE 4-212.

Fact s: Appel l ant Robert Angel Perez was arrested for two
murders on August 9, 2000, at 12:31 a.m and was confined to an
I nterview room during his detention. Appellant was 18 years ol d
and had a tent h-grade education; was able to read, wite, and speak
English; had been before a Comm ssioner in another case sonme 90
days before his arrest; was not under the influence of drugs or
al cohol; and was not restrained in the interview room The
appel | ant signed an Advice of Rights and Waiver (“ARW) Form at
1: 03 a.m on August 9 and was questi oned about his background. He
signed a second ARWFormat 9:15 a.m, and was questi oned again. He
conpleted a witten statenent at 2:00 p.m, admtting invol venment
in the murders and inplicating one Thomas Gordon. The appel | ant
signed a third ARWFormat 3:01 p.m and conpleted a second witten
confession at 5:01 p.m. At 7:00 p.m, he signed anot her ARWForm
and agreed to undergo a lie detector test. Gordon arrived at the
police station around 11: 00 p.m On August 10, at 12:08 a.m, the
appel lant signed a fourth ARWForm At 12:10 a.m, he signed a
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“Conmi ssioner’s Waiver,” waiving his “right to be presented before
a District Court Commssioner wthin 24 hours of [his]
apprehension.” The Comni ssioner’s Wiiver contained no further
expl anation of his pronpt presentnent rights. The appell ant signed
afifth ARWFormat 12:05 p.m and signed anot her “Conm ssioner’s
Wai ver” at 12:10 p.m The detectives then used a wal ki e-tal kie so
the appellant could hear Gordon inplicating himin the nurders.
The appel | ant conpl eted another witten confession at 4:40 p.m and
gave an oral confession at 5:30 p.m He was taken before a
Comm ssioner at 12:35 a.m on August 11. The appellant was
convicted at his first trial in the Grcuit Court for Prince
George’s County. Hi s conviction was vacated in Perez v. State, 155
Ml. App. 1 (2004) (en banc), and the case renmanded to the circuit
court for further proceedings, including a newsuppression hearing.
After another suppression hearing, the circuit court denied the
appel lant’s notion to suppress the four confessions, finding that

they were given voluntarily. Thereafter, the appellant was
convi ct ed.
Hel d: Reversed and renmanded. Motion court did not err in

determning that the appellant’s first two witten confessions,
given at hour 14 and hour 17 of custodial detention, were
voluntary. The court’s finding that the delay in presentnment was
unnecessary but not for the sol e purpose of obtaining a confession
was supported by the evidence. The court was not required to give
very heavy weight to that delay. The total circunstances,
including the delay, supported the court’s finding that the
confessions were nmade voluntarily. Mtion court erred in ruling
that “Comm ssioner’s Wiivers” were made know ngly, and hence
effective. The waivers did not adequately i nformthe appell ant of
the right to pronpt presentnent. There was no other evidence to
show that the appellant otherw se was adequately advised of that
right. The appellant’s experience before a Conmm ssi oner i n anot her
case was insufficient to make the waivers effective. Mot i on
court’s finding that, during the period the appellant gave two
addi tional confessions, at hour 41+ and hour 42+ of custodi al
detention, the delay was unnecessary, deliberate, and for the sole
pur pose of obtaining a confession was supported by the evidence.
The notion court erred in considering the “Conmm ssioner’s Wi vers”
in determning the voluntariness of those confessions. Under the
total circunstances, w thout the waivers, and applying very heavy
wei ght to the delay in presentnent at the tines pertinent to those
conf essi ons, the confessions were involuntary, as a matter of |aw.

Perez v. State, No. 495, Septenber Term 2005, filed April 11
2006. Opinion by Eyler, Deborah S., J.

* % *
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CRIM NAL LAW - SEARCH AND SEI ZURE — CANI NE SCAN

Facts: On February 15, 2005, a Maryland State Police officer
stopped a vehicle, driven by Oscar E. Cruz, appellant, southbound
on Interstate 95. During the course of a canine scan of the
exterior of the vehicle, the drug dog, wthout instruction or
encour agenment fromhis police officer handl er, instinctively junped
up on the vehicle' s passenger door, placing his front paws on the

vehicle’'s window sill and sticking his head through the w ndow.
The scan was captured on the officer’s in-car canera. The dog
i mredi ately alerted. Subsequently, a package containing 11.9

pounds of cocaine was found during a search of the vehicle.
Claimng the canine scan violated the Fourth Anendnent, appell ant
noved to suppress. The circuit court denied the notion, finding
that the scan did not violate the Fourth Anmendnent. Appel | ant
subsequently tendered a plea of not guilty pursuant to an agreed
statenent of facts, and was convicted of inporting a controlled
danger ous substance into Maryl and.

Held: Affirnmed. The notion court did not err in finding that
the canine scan did not violate the Fourth Amendnent. The dog’s
brief and instinctive intrusion into the open w ndow of the
vehicle, with no encouragenent fromits handler, did not transform
the scan into an illegal search of the interior of the vehicle.

Gscar E. Cruz v. State of Maryland, No. 1417, Septenber Term 2005,
filed April 4, 2006. Opinion by Hollander, J.

* k%

MUNI CIl PALI TIES - ULTRA VIRES ACTS BY THE MAYCOR - ND. CODE (2005
REPL. VOL.) ART. 23A, 88 2 (a) AND (b): A TY CHARTER OF FREDERI CK,
ARTICLE |1, SECTION 7; INLET ASSOCS. v. ASSATEAGUE HOUSE CONDO.
ASS’N, 313 MD. 413 (1988): COHEN v. BALTIMORE COUNTY, 229 ND. 519
(1962): CIRCU T COURT ERRED I N GRANTI NG SUMVARY JUDGVENT | N FAVOR
OF APPELLEES VHO, PURSUANT TO AN AGREEMENT BETWEEN THE PARTI ES, HAD
RECEIVED A VWAIVER FOR ANY “ADDITIONAL FEE FOR THE SPEC AL
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ASSESSMENT . . . OR CONTRI BUTI ON REQUI RED, " | N EXCESS OF THE AGREED
UPON FEE OF “ONE DOLLAR PER SQUARE FOOT OF GROSS FLOOR AREA TO BE
CONSTRUCTED ON THE [ SUBJECT] PROPERTY”; FORG VENESS OF ADDI TI ONAL
FEES WAS TO BE I N CONJUNCTI ON W TH THE APPROVAL OF FUTURE PERM TS
FOR THE SUBJECT PROPERTY UNLESS SQUARE FOOTAGE OF THE GROSS FLOOR
AREA OF THE BUI LDI NG | NCREASES, SAI D PROVI SI ON TO BE Bl NDI NG UPON
“ALL PURCHASERS ON THE PROPERTY AND/ OR SUCCESSORS TO [ OR ASSI GNS
OF] THE PROPERTY OWNER'; NOTW THSTANDING THE ORI G NAL, FORMAL
AGREEMENT BETWEEN THE PARTI ES, REAFFI RVED | N AN AGREEMENT TO DEFER
PUBLI C | MPROVEMENTS EXECUTED ALMOST FOUR YEARS LATER, THE ACTI ONS
OF THE A TY EXECUTIVES, TI.E., TWO SUCCESSI VE MAYORS, | N EXECUTI NG
THE AGREEMENTS WERE ULTRA VIRES | N CONTRAVENTI ON OF REQUI REMENT
THAT RELI NQUI SHVENT OF THE SUBJECT FEES COULD ONLY BE AUTHORI ZED BY
A LEG SLATI VE ENACTMENT.

Fact s: Appel | ees’ predecessors—in-title entered into two
agreenents with appellants, nore specifically, two successive
mayors of the City of Frederick, as part of a commercial property
devel opnment  pl an. Appel lants, in exchange for receiving
ri ght s—of —-way to wi den a main thoroughfare within the Cty, agreed
to charge appellees and other subsequent owners, a one dollar
($1.00) per square foot fee on newy constructed buildings.
Appel | ants al so agreed not to seek additional fees. The one doll ar
fee was inposed upon building owners submtting applications for
construction for the proposed buil dings.

The terns of the agreenent were reaffirmed four years |later
and, subsequently, appellees submtted applications for permt
approval with paynment of the special fee. Appellants rejected the
applications, claimng appellees were required to pay additional
i npact fees, enacted by the City s Board of Al dernen and approved
by the Mayor, after execution of the initial Agreenent and prior to
the signing of the Agreenent that reaffirned the ternms. Appellees
filed a conplaint inthe Grcuit Court for Frederick County seeking
a wit of mandanus and specific perfornmance and noved for sumrary
j udgnent . Concluding that the Agreenents were clear and
unanbi guous and finding that there were no material facts in
di spute, the circuit court entered judgnent in favor of appell ees.

Hel d: Reversed. Mayoral adm nistrations’ executing of
agreenents that permtted the waiver of statutory inpact fees and
est abl i shed the collection of the one dollar fee w thout enactnment
of legislation by the City's Board of Al dernen constituted ultra
vires acts. Pursuant to the Maryl and Annot ated Code and the GCity’s
Charter, the City, as a nunicipal corporation, could only waive or
coll ect such fees by the enactnment of a bill waiving or inposing
such fees.
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Roger Twigg, et al. v. Riverside Apartnents, LLC et al., No. 1047,
Sept enber Term 2005, decided April 12, 2006. Opinion by Davis, J.

* k% %

TORTS - WRONGFUL DEATH - SUI CI DE - GENERALLY, A NEGLI GENT PARTY | S
NOT LI ABLE FOR THE WRONGFUL DEATH OF ANOTHER WHO COWM TS SUI Cl DE.
PURSUANT TO THE RESTATEMENT ( SECOND) TORTS SECTI ON 455, HONEVER, | F
A NEGLI GENT PARTY CAUSES ANOTHER PERSON TO BE | NSANE, THE NEGLI GENT
PARTY MAY BE LIABLE FOR SU CDE BY THE INSANE PERSON |F THE
| NSANI TY PREVENTED THE PERSON FROM UNDERSTANDI NG THE NATURE OR
CONSEQUENCES OF THE CONDUCT RESULTING IN DEATH OR THE PERSON
ENGAGED IN THE CONDUCT BECAUSE OF AN | RRES| STIBLE | MPULSE WHI CH
PREVENTED REASON FROM CONTROLLI NG THE PERSON S ACTI ON.

THE EVI DENCE WAS NOT SUFFI Cl ENT TO CREATE A FACT QUESTION IN TH S
CASE, AND SUWVARY JUDGVENT WAS PROPERLY ENTERED |IN FAVOR OF
DEFENDANTS.

DI SCOVERY SANCTIONS - A PARTY'S (1) FAILURE TO PROVI DE EXECUTED
ANSWERS TO | NTERROGATORIES, IN RESPONSE TO AN ORDER COWPELLI NG
DI SCOVERY, AND (2) REFUSAL TO SUBM T TO RE- DEPOSI TI ON AFTER EARLI ER
AGREEI NG TO DO SO, AFTER I T WAS TOO LATE TO OBTAI N AN ORDER, AND | N
THE ABSENCE OF GOOD CAUSE FOR REVOKI NG CONSENT, GAVE THE COURT THE
LEGAL AUTHORITY, UNDER THE MARYLAND RULES, TO | MPOSE DI SCOVERY
SANCTI ONS.

Facts: In Novenber 1997, Ms. Sindler and Dr. Sindler filed a
conplaint in circuit court against Ms. Litman and M. Litnman,
appel | ees. The suit contained a claim by M. Sindler for her
personal injuries and a joint claimby the Sindlers for |oss of
consortium

The Sindlers alleged that Ms. Sindler was stopped at a traffic
signal when Ms. Litman collided with the rear of her vehicle.

In January 1998, appellees propounded interrogatories and a
request for docunents to the Sindlers. On Septenber 14, 1998,
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appellees filed a notion to conpel and for sanctions, asserting
that the Sindlers had not responded to the discovery requests,
despite repeated oral and witten demands. By order dated Cctober
7, 1998, the court granted the notion and ordered the Sindlers to
respond within 10 days of the order.

The Sindlers did not conply with the order. I n Septenber
1999, the Sindlers provided unexecuted answers to interrogatories
and a response to the request for production. The Sindlers |ater
suppl ement ed the responses, but according to the court’s rulings,
the supplenentation was inconplete and untinely. The Sindlers
never served executed answers to interrogatories, as required by
Rul e 2-421

In 2000, appellees filed notions to conpel nmedi cal
exam nations of Ms. Sindler and notions to excl ude expert w t nesses
who had not been identified in atinmely manner. In April and July
2000, appell ees took the deposition of M. Sindler.

On January 3, 2003, the Sindlers filed an expert witness |ist.
In August 2003, appellees filed a notion to conpel nedical
exam nations of M. Sindler, which was granted by order dated
Cct ober 8, 2003. In the sane order, the court required the
Sindlers to identify all expert w tnesses by Decenber 31.

In Decenber 2003, the Sindlers served supplenental expert
witness lists. On January 7, 2004, appellees filed a notion for
protective order with respect to the designations. |In the notion,
appel | ees observed that the Sindlers had identified a total of 32
experts, which called into question the ability to keep the then
schedul ed trial date of March 22, 2004. Appellees requested that
the court limt the nunber of experts and require themto submt to
depositions. On January 16, 2004, the Sindlers filed a nodified
expert list, nam ng 12 experts, including an expert not previously
identified. On January 20, appellees filed a notion to strike the
new expert.

On January 22, 2004, the court held a hearing on the notions.
The court limted the Sindlers to two nmedi cal experts per specialty
or claim plus an econonmist or life planning expert, to be
identified by February 23, 2004, and ordered disclosure of all
medi cal records expected to be i ntroduced i nto evidence. The court
al so ordered appellees to file an anmended expert wi tness list by
March 23, 2004, and ordered that di scovery woul d cl ose on Sept enber
8.

Because of Ms. Sindler’s continuing treatnent and the i ncrease
in the nature and extent of her alleged injuries, appel | ees
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requested to take a second deposition of the Sindlers.

Counsel for the Sindlers agreed to the re-depositions and, for
several nonths in 2004, appellees’ counsel attenpted to obtain
agreed dates. In June, 2004, appellees’ counsel filed fornal
noti ces of deposition for July 6 and 7. In a subsequent tel ephone
conversation between an assistant in the office of the Sindlers’
counsel and an assistant in the office of appellees’ counsel, they
agreed that the deposition of Ms. Sindler would occur on July 7 and
that counsel for the Sindlers would get a new date for Dr.
Sindler’s deposition. On July 1, counsel for the Sindlers objected
to the depositions, for the first tinme, on the ground that the
Sindlers had been deposed in 2000. On July 6, the Sindlers’
counsel advised appellees that, on July 5 M. Sindler had
conm tted suicide.

On June 4, 2004, appellees filed a request for adm ssion of
facts and genui neness of docunents directed to the Sindlers. The
responses were due on or about July 6. The Sindlers did not, at
any time, file a response, a notion for additional time, a notion
to wi thdraw deened adm ssions, or a notion seeking other relief.

Appel lees filed a notion to dismss the entire case based on
di scovery violations. Appellees asserted a history of discovery
abuses but primarily relied on the refusal of the Sindlers to be
re-deposed and their failure to supply conpl ete nedi cal records and
bills by February 23, as required by the court’s January 23, 2004
or der.

On July 26, 2004, appellees filed a notion to dismss the
wrongful death claimon the ground that suicide is not a legally
cogni zabl e basis for a wongful death clai mbecause it is barred as
a matter of law and/or that the evidence in this case did not
support the claim

On August 4, 2004, the court granted the notion to dism ss the
wrongful death claim reserved on the notion to dismss based on
di scovery viol ations, denied appellant’s notion to suppl enment his
expert witness list, and granted appellees’ notion to re-depose Dr.
Si ndl er.

At trial, appellant testified and called several friends,
acquai ntances, and rel atives, who described Ms. Sindler's ability
to function before and after the accident, specifically, her
deteriorating nental and physical health after the accident.
Appel I ant al so call ed treating physicians as expert w tnesses, who
testified that Ms. Sindler sustained a closed head injury in the
accident, opined that her chronic pain and other synptons were
caused by the accident, and opined that her poor nental health was
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caused by the accident.

On Septenber 21, 2004, the jury returned a verdict in favor of
appel I ant as personal representative of the estate for non-econom c
damages in the anobunt of $28,000 and for |oss of consortiumin the
amount of $10, 000.

On Cctober 4, 2004, the court granted appellee’s notion to
di sm ss.

Hel d: Affirmed. On appeal, Dr. Sindler challenged the
di sm ssal of the wongful death claimon substantive |aw grounds
and the dism ssal of the entire case based on di scovery abuse. The
Court of Special Appeals affirnmed the trial court’s rulings.

The Court of Special Appeal s adopt ed t he Rest at ement appr oach,
which is sinply a statement of proxinate cause in a specific
context. According to the Court of Special Appeals, the mpjority
rule is that suicide, as a consequence of a negligent act, is not
| egal | y cogni zabl e under general principles of proxi mate causati on,
because either it is a superseding intervening cause or otherw se
not a proxi mate cause. Restatenent Section 455, however, provides
an exception to the general rule. Under Section 455, liability is
i nposed upon a def endant for another’s suici de when the defendant’s
negli gent conduct causes the insanity of another and (1) the
insanity prevents the person from understandi ng the nature of the
act and the certainty of harm or (2) the insanity nakes it
i npossi ble to resist an “uncontrol | abl e i npul se” that deprives the
person of the capacity to govern the person’s own conduct in a
reasonabl e manner.

According the Court of Special Appeals, whether M. Sindler
was insane or delirious and suicide resulted, not from her own
vol untary conduct, but from Jlack of realization or an
“uncontrol | abl e i npul se” that was the product of insanity created
by appel |l ees, was a jury question that required expert testinony.
The Court found that, at the tinme of the ruling on the summary
j udgnment notion, the evidence was i nsufficient to sustain a finding
of liability for the suicide of Ms. Sindler under the Restatenent.

The Court also determned that appellant’s discovery
vi ol ations were substantial. Second, the Court determ ned that
counsel for the Sindlers repeatedly agreed, in 2003 and 2004, to
make the Sindlers available for re-deposition but failed to follow
t hrough. Thus, the Court concl uded that appellees were entitled to
rely on that consent in the absence of an order conpelling a second
deposition. Third, the Court determned that the circuit court’s
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m st akes were not material to its decision to dism ss the case.
Fourth, the Court concluded that the circuit court adequately
exercised its discretion. Finally, the Court found no nerit in
appel lant’ s argunment that Dr. Sindler, individually, was inproperly
sancti oned because of Ms. Sindler’s conduct. The court held that
a loss of consortiumclaimis not an individual’s claim but a
joint claim

Bruce Sindler, Individually, etc. v. Honey Litnman, et al., No.
1838, Septenber Term 2004, filed Decenber 2, 2005. Opi ni on by
Eyler, Janes R, J.

* % %
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ATTORNEY DISCIPLINE

The followi ng attorney has been repl aced upon the register of
attorneys in the Court of Appeals of Maryland effective April 13,
2006:

AARON SCOTIT SCHWARTZ
*

By an Order of the Court of Appeals of Mryland dated April
26, 2006, the followi ng attorney as been di sbarred by consent from
the further practice of lawin this State:

ARTHUR J. FRANK
*
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JUDICIAL APPOINTMENTS

On February 16, 2006, the Governor announced the appoi nt nent
of H. JACK PRICE, JR. to the District Court for Allegany County.
Judge Price was sworn in on March 31, 2006 and fills the vacancy
created by the retirenent of the Hon. Paul J. Stakem

On February 14, 2006, the Governor announced the appoi nt nent
of MARY CECILIA REESE to the District Court for Howard County.
Judge Reese was sworn in on April 21, 2006 and fills the vacancy
created by the elevation of the Hon. Louis A. Becker, IIl to the
Circuit Court.
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