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COURT OF APPEALS

CRIM NAL LAW - SEARCH AND SEI ZURE - PROBABLE CAUSE - STALENESS -
SUPPRESSI ON OF EVIDENCE - TYPOGRAPHI CAL ERROR | N APPLI CATI ON
AFFI DAVI T - FOUR CORNERS DOCTRI NE - CONS| DERATI ON OF TESTI MONY TO
CONTROVERT FACTS IN AFFIDAVIT - GOOD FAITH EXCEPTION TO THE
EXCLUSI ONARY RULE

Facts: Pursuant to a warrant, police officers seized a
quantity of suspected nmarijuana from Petitioner’s residence.
Petitioner was charged wth possession with the intent to
di stribute. Petitioner noved to suppress the evidence seized,
argui ng that the issuing judge | acked a substantial basis to issue
the warrant because probable cause, based upon the results of a
trash sei zure and search that reveal ed drug trafficking, was stale.
The affidavit indicated that the trash seizure occurred one year
and one day prior to the application for the warrant. The
affidavit also indicated that the affiant was aware that trash
col l ection days for the residence are Wednesday and Saturday. No
on-going activities of like kind in the interimwere recited. The
affidavit stated al so that nei ghbors conpl ai ned of noise and f oot
traffic and that officers observed a car parked by the Petitioner’s
house, which vehicle assertedly was registered in the nane of a
convicted drug dealer. Petitioner contended that the hearing court
neither could assune that the date of the trash seizure was a
typographical error, nor consider facts or testinony beyond the
four corners of the affidavit to allow the affiant to suppl enent
the affidavit by testifying to a typographical error, if a m stake
had occurred.

The G rcuit Court concluded that the State was not entitled to
have the affiant police officer testify as to his belief in the
exi stence of probable cause or his good faith in conpleting the
search warrant affidavit and executing the warrant. The hearing
judge observed that only upon a showing by a defendant that a
governmental affiant has perjured hinmself on a material nmatter,
when litigating the propriet of issuing of a warrant, wll
W t nesses ever be called or extraneous evidence produced, relying
on Franks v. Delaware, 438 U. S. 154, 98 S.Ct. 2674, 57 L. Ed. 2d 667
(1978) and Fitzgerald v. State, 153 M. App. 601, 837 A 2d 989,
arf’d, 384 M. 484, 864 A 2d 1006 (2003). Because the
circunstances in the present case did not inplicate this rare
exception, the judge explained, the court’s consideration of the

showi ng of probable cause was limted to the warrant and its
application docunents. The Circuit Court, therefore, granted
Petitioner’s notion to suppress. In reaching that result, the
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Circuit Court determned that the good faith exception to the
exclusionary rule was not applicable because the police officer
| acked an objective, reasonable good faith basis to believe that
the warrant was i ssued properly by the District Court judge, due to
the facial stal eness of probable cause.

The State appealed to the Court of Special Appeals, arguing
that the issuing judge could have concluded fromthe infornmation
presented within the four corners of the affidavit that the date of
the trash seizure and search actually occurred the day before the
warrant application; hence, probable cause existed and was not
stale. Alternatively, the State pressed the notion that the good
faith exception to the exclusionary rule should be applied. The
Court of Special Appeals reversed the judgnment of the Circuit
Court. State v. Greenstreet, 162 M. App. 418, 875 A 2d 177

(2005). The intermedi ate appel |l ate court determ ned that, |ike the
circunstances in Valdez v. State, 300 M. 160, 476 A 2d 1162
(1984), testinmony to “clarify or explain” the asserted

t ypographi cal error could be all owed and yet remai n consi stent with
the “four corners” rule that prohibits courts fromgoi ng beyond t he
text of a warrant and its supporting application when reviewi ng t he
i ssuing judge's deternination of probable cause. The court | ooked
to a nunber of cases from foreign jurisdictions to support the
proposition that if the affidavit contained an identifiable and
certain clerical error, such as a date material to the probable
cause finding, the warrant should not be vitiated. Despite this
conclusion, the court determined that it did not need to decide
whet her the reasoni ng enpl oyed i n those cases shoul d be adopted as
Maryl and | aw or to order testinony be taken in the present case by
the Circuit Court because, “from information within the four
corners of the affidavit, the District Court judge reasonably could
have concl uded that that date was a clerical error . . . .” The
Court of Special Appeals highlighted several reasons why it was
able to infer that the date in the affidavit in the present case
was error: (1) the narrative in the affidavit probably was
constructed in chronological order and the first item in the
narrative was the trash seizure; (2) reasonable police officers
woul d not wait one year to get a warrant after a revealing trash
seizure; and (3) the days of the week for normal trash pick-up
given in the affidavit are consistent with the day before the
warrant was sought, but not the day specified in the affidavit.
Because the appell ate court determ ned that the Circuit Court erred
when it found that the issuing judge did not have a substantial
basis for concluding that the warrant was supported by probable
cause, it reversed the suppression order; thus, it becane
unnecessary to address the argunents regarding the good faith
exception to the exclusionary rule.
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Hel d: Rever sed. The Court of Appeals determ ned that the
State was precluded from presenting testinony or other extrinsic
evidence at the suppression hearing to controvert the date
contained in the affidavit in an effort to prove that it was a
t ypogr aphi cal error because to do so would be an unsanctioned
violation of the four corners doctrine. The Court woul d not
consi der evidence beyond the warrant and its application that
sought to supplenent or controvert the truth of the grounds
advanced in the affidavit.

The Court also concluded that it could not infer that the
i ssui ng judge recogni zed the purported typographical error in the
affidavit, ignored it, and found a substanti al basis to support her
finding of probable cause based on the trash seizure. The
affidavit in this case did not present enough internal, specific,
and direct evidence from which to infer a clear mstake of a
material date upon which the affiant police officer depended for
probabl e cause. Close review of the affidavit supporting the
warrant is the purpose of the warrant process itself. To
count enance ot herwi se, the Court stated, is to degrade the purpose
of requiring a magi strate or judge to review and i ssue warrants.

The Court next concl uded that the evidence providing probable
cause was stale under the circunstances of this case because it
facially existed at atinme so renote fromthe date of the affidavit
as to render it inprobable that the alleged violation of the |aw
aut hori zing the search warrant was conti nuing or extant at the tine
application was nade. The affidavit suggested the crimnal
activity of illegal drug distribution fromPetitioner’s residence,
but provided evidence of that activity on only one occasion — the
trash sei zure and search that occurred one year prior to the date
of the warrant application. No sales were observed or purchases
made, or other indication of on-going drug sal es were described in
the affidavit that mght provide for the issuing judge a
substantial basis to conclude that it was probabl e that evi dence of
narcotic sales would be found in Petitioner’s hone one year |ater.
The affidavit did not recite facts indicating activity of a
protracted or continuous nature, or a course of conduct. The
avernments of the affidavit were insufficient to provide probable
cause, or support a finding that the “easily transferable”
narcotics would probably be in the hone a year later.

Finally, the Court resolved that the good faith exception to
the exclusionary rule did not apply in the present case because
probabl e cause was based on a single event of illegal activity
el even nonths before the warrant application and the affidavit
failed to describe a continuing crimnal enterprise, ongoing at the
time of the application. No police officer reasonably would rely
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on the warrant due to stal e probabl e cause.

Greenstreet v. State, No. 55, Septenber Term 2005, filed 11 My
2006. Opinion by Harrell, J.

* k% %

CRIM NAL LAW- TRIAL - RECEPTION OF EVI DENCE - OFFER OF PROOF

CRIM NAL LAW - TRIAL - COURSE AND CONDUCT OF TRIAL - REMARKS AND
CONDUCT OF JUDGE

W TNESSES - RIGHT OF ACCUSED TO COVPULSORY PROCESS

Facts: Francesco A. Kelly, petitioner, was convicted of two
counts of attenpted first degree nurder, attenpted second degree
murder, first degree assault and use of a handgun in the comm ssion

of a felony or a crinme of violence. The case began with an
al tercation between petitioner and three other individuals, two nmen
and a wonan, while riding on a bus. After the argunent, the

victins got off the bus and went to a 7-El even to get sonething to
eat. Petitioner, however, remained on the bus. A short tinme |ater
while the victins were waiting for a second bus they were assaulted
by an i ndividual, alleged to be the petitioner. One of the nen was
shot in the forehead, the second man was shot six tinmes as he ran
away fromthe shooter. The woman, who was si x nonths pregnant at
the tinme, was not shot although she fell tw ce while running away.
The wonan and one of the nmen identified petitioner as the
assail ant.

At trial, the judge, in the presence of the State’ s Attorney,
requi red defense counsel to proffer the testinony of all of the
wi t nesses who were going to provide testinony for the defense. The
trial court then decided, sua sponte, that the testinony would be
hearsay and therefore inadm ssible. As a result, the defense was
not allowed to present any of the three witnesses, two of which
were present and ready to testify. After the conviction,
petitioner filed a tinmely appeal with the Court of Special Appeals
and that court affirmed the convictions in an unreported opinion.
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The Court of Appeals granted certiorari to determ ne whether the
trial judge abused its discretioninrequiring the detailed proffer
and not allowing the witnesses to testify. Kelly v. State, 388 M.
404, 879 A 2d 1086 (2005).

Hel d: Reversed and remanded for a new trial. Al t hough
proffers are hel pful, they should not normally substitute for a
wWitness’'s testinony when the wtness is ready to testify.
General ly, witness testinony shoul d be excl uded on hearsay grounds
upon objection by the opposing party. In the absence of an
obj ection by opposing counsel, hearsay testinony nay sonetinmes be
admtted. Testinony which is admtted in such fashion, although
hear say, sonetines may be highly rel evant and nmay pl ay an i nport ant
role in the disposition of a case. Wen a trial judge sua sponte
requires only the defense to provide an advance summary of all of
its witnesses’ testinony (and not the State) the trial judge puts
into question the court’s inpartiality. As a result, judges rmnust
be careful not to leave their role as inpartial arbiters by
requiring any one party to proffer the testinony of their w tnesses
in the presence of opposing counsel and then sua sponte excl uding
all of the defense’s evidence, i.e., all of the defense’ s testinony
because it may be hearsay.

Francesco A. Kelly v. State of Mryland, No 49, Septenber Term
2005, filed May 8, 2006. Opinion by Cathell, J.

* k%



COURT OF SPECIAL APPEALS

CRIM NAL LAW — CH LD PORNOGRAPHY - THE DECI SION BY THE SUPREME
COURT IN ASHCROFT V. FREE SPEECH COALITION, 535 U.S. 234 (2002),
DCES NOT ESTABLI SH A RULE THAT | N CASES | NVOLVI NG CHI LD PORNOGRAPHY
THE STATE, ABSENT SOME DI RECT EVI DENCE OF THE | DENTITY AND AGE OF
THE | NDI VI DUAL DEPI CTED, MJUST PRODUCE AN EXPERT TO TESTI FY THAT THE
| MAGE 1S OF A REAL CHI LD. JURCORS CAN BE ENTRUSTED TO DI STI NGUI SH
BETWEEN REAL AND VI RTUAL CHI LDREN

Facts: George Mcintyre was convicted of forty-seven counts of
possessi on of child pornography and two counts of distribution of
child pornography. The conviction was based upon the contents of
two conputer disks located in a trailer where MlIntyre resided.
The di sk contai ned child pornography i nages.

In his appeal, McIntyre contended, inter alia, that the trial
court conmtted reversible error when it denied his notion for
judgnment of acquittal due to the fact that the prosecution failed
to offer any evidence that the images for which he was being
prosecuted were, in fact, images of real children. This contention
was founded upon the decision of the United States Supreme Court in
Ashcroft v. Free Speech Coalition, 535 U.S. 234 (2002).

Hel d: Judgnment affirnmed. The Ashcroft case dealt with the
constitutionality of a portion of the Federal Child Pornography
Prevention Act. The provision in question prohibited the
possession or distribution of “sexually explicit inmages that appear
to depict mnmnors but were produced wthout wusing any real

children.” As interpreted by the Ashcroft Court, the statute
prohi bited i nages created by “using adults who | ook Iike m nors or
by using conputer inaging.” The Suprenme Court struck down a

portion of the act on the ground that using virtual inmages of
children or adults who look like children did not involve the
actual exploitation of children.

The Court of Special Appeals rejected the appellant’s
contention that the State, based on the Ashcroft decision, was
required to prove either the identity of the children in the
phot ographs (and thereafter establish their ages) or alternatively
produce an expert witness to testify that the photographs were
t hose of actual children, rather than virtual inmages of children
Rel yi ng on United States v. Kimler, 335 F.3d 1132 (10th G r. 2003),
and rejecting the reasoning of United States v. Hilton, 386 F.3d 13
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(st Cr. 2004), the Court concluded that Ashcroft did not
establish a broad, categorical requirenent that, in every case on
the subject, absent direct evidence of identity, an expert nust
testify that the unlawful inages is of a real child. Instead, the
Court adopted the reasoning of Kimler that “juries are still
capabl e of distinguishing between real and virtual inages; and
adm ssibility remains within the province of the sound discretion
of the trial court.”

George Raynond Mcintyre v. State, No. 2206, Septenber Term 2004,
filed April 28, 2006. Opinion by Sal non, J.

* k% *

CRIM NAL LAW — RIGHT TO CONFLI CT- FREE COUNSEL

Facts: On March 10, 2004, Ranon Catal a was arrested in Cecil
County as a result of a highspeed car chase. The sole issue in
di spute at trial was whether Catala was the driver of the vehicle.
Two Maryl and State Troopers testified that they witnessed Catala in
the driver’s seat during and after the car chase, but Catala
contended that Rafael Paul hino was driving.

| medi ately after the jury returned a verdict of guilty on all
sixteen traffic charges, Catala’s attorney, Mchael Halter,
informed the court that he would begin working for the State’'s
Attorney’'s O fice on Septenber 14, 2004, and thus woul d not be abl e
to represent Catala at his sentencing hearing. Catala told the
trial judge that he was aware of Halter’s future enploynment plans
and that, as a result, he knew that Halter woul d not be his counsel
at sentencing. Catala then said, “I’mgoing to get another | awyer.
" He voiced no objectionto the fact that his trial counsel
mas gO|ng to work for the organization that had just successfully
prosecuted him

On Septenber 14, 2004, Halter filed a notion to withdraw as

counsel for Catala. In his notion, Halter said that he had advi sed
Cat al a on August 12, 2004, that he had accepted a position with the
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Cecil County State’'s Attorney’'s Ofice. Movant also said he
advised his client that if any portions of the proceedings were
schedul ed later than Septenber 14, 2004, he (Halter) would be

“forced to wthdraw his appearance . . . due to a conflict of
i nterest.” Halter gave Catala “the option of retaining other
counsel ,” but Catala said that he wi shed for Halter to represent

him as long as he was able to do so. On COctober 6, 2004, the
circuit court granted Halter’s notion to withdraw.

Cat al a appeared at the Cctober 21 sentencing hearing w thout
counsel. The sentencing judge, after concluding that Catala had
not made sufficient efforts to obtain new counsel, told him *“You
don’t have an absolute right to counsel at sentencing |like you do
at the time of guilt or innocence phase of the case.” The court
then denied Catala s (inplied) request for a postponenent.

Catal a based his appeal on the follow ng contentions. He
argued that the trial court erred by failing to nake any meani ngf ul
inquiry into his trial counsel’s conflict of interest and by
failing to ask appellant whether he knowi ngly and voluntarily
wai ved his right to a conflict-free counsel. Catala also argued
that the trial court erred in failing to give himsone neani ngful
opportunity to explain why he had appeared w thout counsel at the
sent enci ng hearing.

Hel d: Judgments affirmed, but case remanded for re-
sent enci ng.

The Court noted that Catala did not raise any objections at
any time inthe trial court as to his attorney’s (all eged) conflict
of interest. Therefore, based on Cuyler v. Sullivan, 445 U.S. 335
(1990), the appellant was required to show that an actual conflict
of interest adversely affected his trial counsel’s performance.
The Court observed that because Halter had already been hired by
the State’s Attorney’s Ofice over three weeks prior to trial, he
had no reason to “curry favor” with his new enpl oyer. Moreover
the Court found nothing in the record to support the appellant’s
assertion that Halter was | ess than zealous in his representation

of appellant. The Court also concluded what the appellant
characterized as an actual conflict was, in fact, a nere
t heoretical conflict of interest, and therefore a conflict that did
not entitle appellant to a new trial. The Court also ruled that

even if appellant had shown an actual conflict of interest, he
woul d not have been entitled to a reversal based on that conflict
because the record did not support the conclusion that the conflict
adversely affected Halter’s trial perfornance.

In regard to sentencing, the Court held that, under Maryl and
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Rule 4-215, it is clear that, when a defendant appears at
sentencing after his trial counsel has w thdrawn, the sentencing
j udge may not force an unrepresented defendant to proceed without
counsel unless the court first gives the defendant a fair
opportunity to explain why he or she has not retai ned new counsel .
The Court concluded that the sentencing judge failed to give
appel  ant such an opportunity. As a consequence, appellant was
entitled to a new sentenci ng hearing.

Ramon Catala v. State of Maryland, No. 1952, Sept. Term 2004,
filed April 27, 2006. Opinion by Sal non, J.

* k%

CRIM NAL LAW — SEARCH AND SEIZURE - EXIGENT C RCUMSTANCES -
DESTRUCTI ON OF EVI DENCE

CRIM NAL LAW-— SEARCH AND SEI ZURE — EXI GENT Cl RCUMSTANCES — GRAVI TY
OF THE OFFENSE

Facts: Sergeant Steven Nal ewaj kl acconpani ed a barefoot Leslie
Ni col e Harnon, a potential witness to a shooting, to her Baltinore
City apartment so that she could retrieve her shoes before going to
the police station for questioning. Wen the two arrived at the
door to the apartnent, Harnon knocked, and after a minute or two,
her roommate, Curtis Painter, answered the door. Sgt. Nal ewaj kl
noti ced that Painter was breathing heavily and was acti ng nervous.
He could also snell the odor of burnt marijuana. Nal ewaj kl asked
why Pai nter was nervous; Painter replied that he had two bags of
mar i j uana. Sgt. Nalewaj kl followed Harnmon into the apartnent,
pl aced Painter under arrest, and conducted a protective sweep of
the apartnent. Wil e checking the open closet to see if anyone was
i nside, Sgt. Nal ewaj kI observed several handguns protrudi ng over a
closet shelf. He used this information to obtain a search warrant
for the apartnent, which resulted in the seizure of nunerous
weapons, narcotics, paraphernalia, and noney. Gorman, who al so
shared the apartment with Painter and Harnon, was arrested and
charged with nunerous counts relating to the goods seized in his
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apart ment .

Gorman noved prior to trial to suppress the goods, arguing
that Sgt. Nalewajkl’'s initial warrantless entry into the apartnent
was illegal, and that the seizure of goods was the fruit of the
poi sonous tree. The Circuit Court for Baltinore City denied the
notion on the grounds that there were exigent circunstances
justifying the warrantless entry into the apartnment, nanely, the
potential for the destruction of evidence.

ABaltinore City jury convicted Gorman of four counts of being
a felon in possession of a firearm He appeal ed, again arguing
that the warrantless entry into his apartnment was not supported by
exi gent circunstances. He further maintained that, even if exigent
circunstances were present, a warrantless entry to arrest for
marij uana possessi on was presunptively unreasonabl e because that
crinme is a “mnor offense.”

Held: Sgt. Nalewajkl’'s warrantless entry to prevent the
destruction of evidence was reasonabl e. He acconpani ed a potenti al
shooting witness to her apartnent to retrieve her shoes, and
snel l ed burnt marijuana when a nervous co-tenant opened the door
after a delay. Sgt. Nalewajkl had no probable cause to believe
that the crine of marijuana possessi on was occurring until after he
arrived at the apartnent in the <course of an unrelated
I nvestigation, and had no tinme to obtain a warrant before Painter
was aware of his presence and detection of the drugs.

Additionally, as a matter of first inpression, no bright Iine
rule will be established to determ ne whether an offense is a
“m nor offense” such that a warrantless entry to arrest for it is
presunptively unreasonabl e under Wwelsh v. Wisconsin. 466 U. S 740,
753, 104 S. CO. 2091, 2099 (1984)(explaining that warrantless
entries to arrest for “mnor offenses” “should rarely be
sanctioned”). The Suprenme Court in Illinois v. MacArthur, 531 U. S
326, 121 S. . 946 (2001), relied on tw factors to determ ne that
the warrantless entry in that case was not presunptively
unr easonabl e under welsh: the penalty that attached to t he of f ense,
and the “intrusiveness” of the entry. Under the facts and
ci rcunst ances of Gorman’s case, the warrantless entry to arrest for
marijuana possession was reasonable because (1) nmarijuana
possession carries a potential jail term and (2) the entry was
“less intrusive” than a forcible entry because Sgt. Nal ewaj kl was
at the apartnent to acconpany a cooperating tenant to retrieve her
shoes, and nerely foll owed her inside through an open door.

Christopher Gorman v. State of Maryland, No. 1282, Septenber Term
2004, filed April 26, 2006. Opinion by Adkins, J.
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FAM LY LAW - CUSTODY AND VI SITATION - MD. CODE (2004 REPL. VQOL.

2005 SUPP.), FAM LAW (F.L.) 8§ 9-101: REJECTION OF CUSTADY OR
VISITATION IF ABUSE LIKELY; IN RE BILLY W., 387 NMD. 405 (2005);
TRIAL COURT ERRED IN RENDERING FINDINGS OF FACT APPLYING THE
PREPONDERANCE OF THE EVIDENCE STANDARD, AKIN TO A LEVEL OF
CERTITUDE OF PROBABLE CAUSE, RATHER THAN THE LESS STRI NGENT
STANDARD OF WHETHER THE COURT HAD REASONABLE GROUNDS TO BEL| EVE
THAT THE M NOR CH LD HAD BEEN ABUSED BY APPELLEE; UPON A
DETERM NATI ON, APPLYI NG THE REASONABLE GROUNDS STANDARD, THAT THE
M NOR CH LD WAS ABUSED BY APPELLEE, I T IS MANDATORY THAT THE COURT
DENY UNSUPERVI SED VI SI TATI ON UNLESS THE COURT SPECI FI CALLY FI NDS
THAT THERE 1S NO LI KELI HOOD OF FURTHER ABUSE OR NEGQ ECT; CASE SUB
JUDICE, DI STI NGUI SHED FROM BOHNERT v. STATE, 312 ND. 266 (1988),
WHEREI N THE COURT OF APPEALS HELD THAT PERM TTI NG W TNESS TO VOUCH
FOR CREDI BILITY OF ANOTHER W TNESS | NVADED THE PROVI NCE OF THE
JURY; TRIAL COURT PROPERLY DETERM NED THAT EXPERT W TNESSES WERE
NOT DI SQUALI FI ED BECAUSE OF LACK OF CONCENTRATION OF STUDY IN
SPECI ALTY OR BECAUSE THEY HAD NOT PUBLI SHED OR LEARNED TREATI SES.

Facts: Kira Tarachanskaya, appellant, and M khai |l Vol odar sky,
appel l ee, parents of Geta, a mnor child, filed petitions and
cross—petitions inthe Grcuit Court for Baltinmore County to nodify
the parties’ custody and visitation. Allegations of sexual abuse
by appel | ee pl ayed the primary role in the custody/visitation case.
The circuit court found, by a preponderance of the evidence, that
Greta was not sexual |y abused by appel | ee and subsequent|y ordered
that appellee be “permitted to visit wth his daughter in a
therapeutic setting,” and that the therapist should provide a
reuni fication plan. Appellant retained | egal and physical custody
and appeal ed.

Hel d: Vacated and remanded in part; affirmed in part.
Pursuant to F.L. 8 9-101, “reasonable grounds to believe” was the
proper standard for the court to use to conside4r the evidence and
not “preponderance of the evidence”. The Court also inproperly
delegated its judicial authority to decide upon custody and
visitation when it ordered a therapist to draft reunification plans
for appellee and G eta. On remand, The circuit court nust exam ne
the evidence to determine if there are reasonable grounds to
beli eve Greta was nol ested by appel | ee and, based upon that ruling,
deci de whet her abuse may be likely to recur and, construct a clear,
supervi sed or unsupervised visitation schedule, if applicable. In
affirmng the court’s judgnent, the trial court did not abuse its
di scretion in qualifying and accepting expert testinony from two
experts, who failed to conclude that appellee sexually abused
G eta. Finally, it did not err by considering testinony and
evi dence fromprior hearings to render rulings in the case at bar.
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Kira Tarachanskaya v. M khail Vol odarsky, No. 1453, Septenber Term
2005, decided May 2, 2006. Opinion by Davis, J.

* % %

| NSURANCE — PROPERTY DAMAGE COVERAGE — " BUSI NESSOMNERS POLI CY” — | F
I NSURER | S LI ABLE FOR SNOW REMOVAL COSTS UNDER PROPERTY COVERAGE
FORM INSURER MAY BE LIABLE FOR FEES AND EXPENSES | NCURRED BY
| NSURED | N DEFENDI NG CLAI M BY THI RD PARTY BUT NOT | N PURSUI NG CLAI M
AGAI NST | NSURER

| NSURANCE — COVERAGE — LIABILITY COVERAGE UNDER * BUSI NESSOMNNERS
POLI CY” I NSURER OAED NO DUTY TO DEFEND | NSURED AND | NCURRED NO
LIABILITY UNDER LI ABI LI TY COVERAGE FORM WHERE CLAI M BY THI RD PARTY
AGAI NST | NSURED CAME W THI N | NSURANCE CONTRACT EXCLUSI ON

Facts: Appellants, Chik S. Chang and Hye Ja Chang, filed a
conpl ai nt agai nst Brethren Miutual I|nsurance Conpany, appellee, in
the Crcuit Court for Anne Arundel County to recover the fees and
costs incurred in defending a claim by a third party against
appel lants, and for the fees and costs incurred in pursuing a claim
agai nst appellee. The circuit court granted sunmary judgnent for
appel | ee, and appel |l ants appeal ed that deci sion.

Appel | ants were the i nsureds on a “busi nessowners policy” (the
Policy), issued by Brethren Mitual |nsurance Conpany, appell ee.
The policy provided both property coverage and liability coverage.
In the “coverage” part of the property coverage form appellee
agreed to “pay for direct physical |loss of or damage to Covered
Property at the prem ses described in the Decl arati ons caused by or
resulting fromany Covered Cause of Loss.” |In the “coverages” part
of the liability coverage form appellee agreed to “pay those suns
that the insured becones legally obligated to pay as damages
because of . . . ‘property damage’ . . . caused by an
“occurrence[.]’” Under this section, appellee al so agreed to defend
any suit seeking such “property damage.”
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Section E. 3.a.(4) of the Policy provided that the i nsured nust
“in the event of loss or danage to the Covered Property
[t]ake all reasonable steps to protect the Covered Property from
further danmage . . . for consideration in the settlenent of the
claim” Section A 5.9 provided in part that the insurer “wll pay
necessary Extra Expense you incur during the ‘period of
restoration’ that you would not have incurred if there had been no
direct physical loss or danage to property at the described
prem ses” and “Extra Expense neans expense incurred (a) To avoid or
m nim ze the suspension of business and to continue ‘operations’:
(i) At the described prem ses[.]”

Snow accunul ated on the roof of the building insured by the
Pol i cy and caused property damage to the building and its contents.
Appel | ants contracted with a third party, Security Renodeling, Inc.
(Security), to renove the snow from the roof. By contract,
Security agreed “to performall restorations which are approved by
[appel l ants’] insurance conpany, with the funds that are provided
by [appellants’] insurance conpany.” The agreenent further
provi ded that appellants would incur no “out of pocket expense”
except for “the honeowners’ deductible as described in your
homeowner s i nsurance policy.”

Appel l ee denied liability for the cost of snow renoval, and
Security sued appellants for the cost. In his deposition, a
representative of Security, Lloyd K Butts, testified that he
received a call fromKirsten W Barefield, an ajuster enployed by
an out si de adj usti ng agency retai ned by appell ee. According to M.
Butts, Ms. Barefield agreed that the snow had to be renpoved in
order to prevent further water damage to the insured building.
After repairs were done and a copy of the invoice sent to
appellants was also sent to Ms. Barefield, Ms. Barefield sent to

M. Butts “a revised estimate of repair,” in which she stated that
t he charges for snow renoval, overhead, and profit had been renoved
and would not be covered by appellee. Appel lants ultimtely

prevail ed on the cl ai mbrought by Security.

Appel  ants then sued appell ee for the fees and costs incurred
in defending the claimby Security agai nst appellants and for the
fees and costs incurred in pursuing a claim against appellee.
Appel I ants asserted three counts in their conplaint: (1) breach of
contract, alleging that the claimfor Security’s work was property
loss and covered under the Policy; (2) breach of contract,
asserting that appellee had a duty to defend appellants in the suit
by Security; and (3) areal party in interest claimthat was | ater
abandoned. Appellants sought attorneys fees in conjunction with
both counts | and I

- 14 -



Fol | ow ng discovery, appellants filed a notion for partia
sumary judgnent against appellee, requesting that judgnment be
entered on count I1. Appellee responded with a notion for sunmary
judgment with respect to all of appellants’ clainms. By nenorandum
opi nion and order, the circuit court denied appellants’ notion and
granted appellee’s notion. Appellants appeal ed that decision to
this Court.

On appeal, appellants’ clains are for fees and costs incurred
(1) in defending the clains by Security against themand (2) in
pursuing the third party claim against appellee, 1in which
appel lants asserted first party coverage (under the property
coverage fornm and at least the potentiality of third party
coverage (under the liability form, carrying with it a duty to
defend appellants in the suit by Security. Appel  ants asserted
first party coverage on the grounds that snow renoval costs were
covered as a mtigation expense under section E.3.a.(4) of the
policy or as an “extra expense” under section A.5.g. Wth respect
tothird party coverage, appellants contended that Security’s suit
sought damages “because of . . . property damage . . . to which
this insurance applies,” as stated in the “coverages” portion of
the liability coverage form and thus, the duty to defend provision
was sati sfied

Hel d: Judgnent vacated, and case renmanded to the circuit court
for further proceedings not inconsistent with the opinion. Wth
respect to first party coverage, the Court determ ned that when an
insured has a duty to mtigate danages under an i nsurance contract,
the insured is not necessarily entitled to mtigation expenses from
the insurer as a matter of law. The Court also declined to read
the word “consi deration” as unanbi guously providing that appellee
could arbitrarily and unreasonably decline to pay for costs that
met the necessity and reasonabl eness requirenent of the mtigation
expense clause. Thus, the provision in the policy providing that
appel | ee woul d consider expenses incurred in mtigating further
| oss, in settlenent of a claim was anbi guous, and there was a fact
guestion as to whet her appellee was |iable for snow renoval costs
as a mtigation expense.

On remand, the circuit court nust determ ne whet her appel |l ee,
through Ms. Barefield, authorized renoval of the snow before the
work was actually done and, at least inpliedly, agreed to pay for
it. If it is determ ned that an authorized agent did authorize and
approve the work perforned by Security, the anbiguity in the Policy
woul d not have to resolved, and fact questions would exist as to
whet her the work was within the scope of the authorization and
whet her the costs were reasonable and necessary. If it is
determ ned there was no prior valid authorization, the anbiguity
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woul d have to be resolved. Consistent with the rules of contract
construction, the parties may present adm ssi bl e extrinsic evidence
to explain the anbiguity. If they fail to do so, the circuit court
must construe the provision against appellee.

Even if it is determned that appellee was liable for snow
removal costs, there is still a question as to whether appellants
were entitled to attorney’s fees and expenses as a matter of |aw
In the absence of an express duty to defend the insureds or for
paynent of litigation fees and expenses, the prevailing party in a
| awsuit may not recover attorney’'s fees. The Court, held, however,
that, under the “collateral litigation” exception, an insured may
recover, as an elenent of danmage in a contract action, attorney’s
fees and expenses reasonably incurred in defending an action
against it, when initiation of the action by a third party was the
nat ural and probabl e consequence of an i nsurer’s wongful denial of
a first party coverage claim Thus, onremand, if it is determ ned
t hat appellee was contractually bound to pay for sonme or all of
snow renoval costs, damages may include the anmount of fees and
expenses reasonably incurred in the defense of Security’'s claim
agai nst appel | ants.

Wth respect to third party coverage, the Court held that
appellee owed no duty to defend appellants and incurred no
liability under the liability coverage form The Court first laid
out the general rule that a prevailing party in a lawsuit nay not
recover attorney’'s fees. The Court noted an exception that when
the policy contains a duty to defend, the insured may recover not
only fees and expenses incurred in defending a claimagai nst it but
also in enforcing the insurer’s obligations under the policy. In
this case, however, the Policy did not contain a duty to defend
either in the property coverage form or in any portion of the
Policy that applied to the Policy as a whole, and the duty to
defend contained in the liability coverage formdid not apply to
t he snow renoval costs. 1In addition, the liability coverage form
excl uded “* property damage’ for which the insured is obligated to
pay damages by reason of the assunption of liability in a contract
or agreenent,” and the obligation and any liability by appellants
to Security arose solely by agreenent.

Chik S. Chang et al. v. Brethren Mutual | nsurance Conpany, No. 657,
Sept enber Term 2005, filed May 1, 2006. Opinion by Eyler, Janes
R, J.

* k% %
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TORTS - MALICIOQUS PROSECUTI ON; | NI TI ATI ON CONTI NUATI ON OF LEGAL
PROCEEDI NGS; THE EXI STENCE OF PROBABLE CAUSE AS A BAR TOA SU T FOR
MALI Cl QUS PROSECUTI ON; BROWN v. DART DRUG, 77 ND. APP. 487 (1989);
VERE FACT THAT APPELLANT TURNED OVER | TS REPORT OF | NVESTI GATI ON OF
THEFT FROM I TS PLANT TO POLI CE WHO, I N THEIR SOLE DI SCRETI ON, NMADE
DECISION TO BRING CHARGES AGAINST APPELLEES DID NOT SUPPORT
CONCLUSI ON THAT APPELLANT | NI TI ATED PROCEEDI NGS; OFFER TO FORBEAR
TERM NATI ON OF APPELLEE I N EXCHANGE FOR HI S TESTI MONY AGAI NST CO-
EMPLOYEE | N CONJUNCTI ON W TH FAI LURE TO TURN OVER | NFORMVATI ON WHI CH
COULD INFLUENCE POLICE AND PROSECUTORS TO CONDUCT FURTHER
| NVESTI GATI ON BEFORE DECI DI NG WHETHER TO PROCEED OR DI SM SS CHARCGES
AGAI NST APPELLEE WAS SUFFI ClI ENT TO SUPPORT A DETERM NATI ON THAT
APPELLANT _CONTI NUED PROSECUTI ON _AGAI NST APPELLEE/ TRUCK DRI VER;
TRIAL COURT ERRED IN NOT FINDI NG THAT APPELLANT, AS A NMATTER OF
LAW HAD PROBABLE CAUSE TO REPORT BEHAVI OR OF | TS DRI VER WHERE THE
FACTS UPON WHI CH | T BASED PROBABLE CAUSE WERE THAT (1) ITS FACILITY
WAS EXPERI ENCI NG SERI QUS PROBLEMS W TH THEFT (2) 1TS UNDERCOVER
| N\VESTI GATOR HAD OBSERVED EMPLOYEES STEALING HAMS ON THE N GHT
SH FT _AND PLACING THEM I N THEI R PRI VATE VEHI CLES (3) AN EMPLOYEE,
PERRY, WAS FREQUENTLY OBSERVED STEALI NG HAMS AND (4) APPELLANT' S
UNDER COVER | NVESTI GATOR OBSERVED APPELLEE/ TRUCK DRI VER DRI VE
TRACTOR UP TO LOADI NG DOCK W TH LI GHTS OFF AND RECEI VE FROM PERRY
TWO CASES OF HAMS THAT APPELLEE/ DRI VER, | N CONTRAVENTI ON OF COVPANY
POLI CY, PLACED I N THE CAB, RATHER THAN THE REFRI GERATED REAR OF THE
TRUCK

Fact s: Appel lant initiated an investigation into possible
thefts by its enployees at its Landover, Maryland facility. An
under cover investigator, who worked at the plant, reported to the
head of security any acts of theft or violations of conpany policy
he observed. The investigation, which identified nine possible
suspects, concluded following a sting operation conducted in
cooperation with the Prince Ceorge’s County Police Departnent.
Appel | ee was enpl oyed by appellant as a truck driver, who at tines
would drive shipnments from the Landover, Maryland facility.
Appel | ee was not one of the workers identified as a suspect due to
the sting operation, but rather he was identified by the undercover
wor ker, based upon events, which occurred on Decenber 18, 2000.

On that evening, appellee arrived at the Landover facility
and, after speaking with the supervisor, was told that his | oad was
two cases short. 1In order to correct the problem he was told that
he woul d have to connect his tractor to the trailer and bring it to
the dock to be |oaded. Appellee, who was in a hurry to get to
di nner, did not want to connect the trailer only to disconnect it
to go to dinner, then repeat the process before driving the
shipnent to its destination. He was then told to pull his tractor
up to the dock without the trail er connected, and two dock workers,
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one of whom was the undercover worker and the other a previously
identified suspect, were told to take himtwo cases of hans, which
he loaded in the cab of his tractor. The undercover worker
reported the events and the report was turned over to the police.
Appel l ee was charged with theft as a result, and was |later
term nated by the conpany as a result of the charges. The case
went to trial and appell ee was acquitted.

Appel l ee then fil ed suit agai nst appel | ant, al |l egi ng mal i ci ous
prosecuti on and abusi ve di scharge. The jury found for appellee on
his clains and awarded $560, 523 in conpensatory damages of which
$52, 947 was | ost wages and $2,971 was interest thereon. The jury
al so awarded appellee $1,000,000 in punitive danages. Appellant
filed a nmotion for JNOV on the claim for |ost wages, which the
court granted. It also filed aremttitur on the conpensatory and
punitive damages awards, which were reduced to $304,605 and
$200, 000 respectively.

Appel | ant appeal ed, alleging that appellee did not establish
that it initiated or continued the prosecution against him that it
had probabl e cause to initiate or continue the prosecution; or that
it initiated the prosecution with nalice. It also alleged that
appellee failed to prove that it acted with actual malice to
support the award for punitive damages. Appellee cross—appeal ed,
claimng that the court erred in granting the notion for JNOV and,
in granting appellant’s notion for remttitur. Appel | ee al so
claimed that the court erred by granting appellant’s notion for
JNOV at a prior trial on his claimfor abusive discharge.

Hel d: Reversed. There was insufficient evidence to support
appellee’s claimfor malicious prosecution because appellant had
probabl e cause to believe that appell ee was i nvolved in the thefts.

Sm thfield Packing Conpany, Inc. v. RansomEvely, et al., No. 806,
Sept enber Term 2005, decided May 1, 2006. Opinion by Davis, J.

* k%
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ATTORNEY DISCIPLINE

By an Order of the Court of Appeals of Maryland dated My 4,
2006, the followi ng attorney has been di sbarred by consent fromthe
further practice of lawin this State:

WLLI AM N. PORTER

*

By an Order of the Court of Appeals of Maryland dated May 4,
2006, the following attorney has been suspended, effective
I medi ately, fromthe further practice of lawin this State:

REX B. W NGERTER

*

By an Order of the Court of Appeals of Maryland dated May 4,
2006, the following attorney has been suspended, effective
i medi ately, fromthe further practice of lawin this State:

DONALD L. HOAGE

*

By an Order of the Court of Appeals of Maryland dated May 8,
2006, the foll owi ng attorney has been di sbarred by consent fromthe
further practice of lawin this State:

CARLCS H  CACERES

*

By an Order of the Court of Appeals of Maryland dated May 23,
2006 the foll owi ng attorney has been suspended for sixty (60) days
by consent, effective June 5, 2006, fromthe further practice of
law in this State:

M CHAEL W RYAN, JR

*
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By an Order of the Court of Appeals of Maryland dated May 23,
2006, the following attorney has been indefinitely suspended by
consent, effective immedi ately, fromthe further practice of lawin
this State:

JOHN J. DI CKERSON

*

- 20 -



